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INTRODUCTION

In the current framework, one of the most interesting
approaches, both in case-law and in legal literature, which
involves constitutional courts of the Member States of the
European Union, concerns possible mechanisms of cooperation
with the Court of Justice of the European Union (hereinafter
“CJEU”), taking also into account that the Lisbon Treaty did
not set up a European “superstate” or a sort of functional
federalism. Moreover, the application by the Court of Justice of
the European Union of the Charter for Fundamental Rights of
the European Union, a additional guarantee for citizens of the
Member States of the European Union, is liable to lead to
limitation of effects of the decisions rendered by the constitutional
courts, especially by effects of European Union law.

This project, conducted in the first half of 2015, comprises
responses of some outstanding professors and judges, and can
help the reader to grasp better some certainties and unknowns
of'an endless process of judicial negotiations, in which possible
conflicts of jurisdiction may be resolved, at least in the current
framework, either by application of European law, as
interpreted by the CJEU, despite decisions of constitutional
courts, or through a more intense judicial dialogue between
constitutional courts and the CJEU, in which preliminary
references! will play a critically important role.

! That tend to become common place, as they are present also in fiction;
see the novel written by Emmanuel Carrére, D ‘autres vies que la mienne,
éd. POL Editeur, coll. Folio, Paris, 2009, inspired by real facts. The main
character is a judge that, trying to protect litigants against credit institutions,
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in prezent, una dintre cele mai interesante abordari,
jurisprudentiald si doctrinard, antrenand activitatea tribunalelor
constitutionale ale statelor membre al Uniunii Europene,
vizeazd mecanismele de cooperare cu Curtea de Justitie a
Uniunii Europene (in continuare ,,CJUE”), mai ales ca prin
modificarile introduse de Tratatul de la Lisabona nu s-a creat
un ,,suprastat” european, ori un federalism functional. Mai mult,
aplicarea de CJUE a Cartei drepturilor fundamentale a Uniunii
Europene, o garantie in plus de care beneficiaza cetédtenii
statelor membre ale Uniunii Europene, poate conduce la
limitarea efectelor deciziilor tribunalelor constitutionale, tocmai
prin efectele dreptului Uniunii Europene.

Acest proiect, realizat in prima jumatate a anului 2015,
cuprinde raspunsurile unor profesori si judecatori consacrati si
poate ajuta cititorul la mai buna cunoastere a certitudinilor sau
anecunoscutelor unui proces fara sfarsit de negociere judiciara,
in care posibilele conflicte de jurisdictie se pot solutiona, cel
putin in contextul actual, fie prin aplicarea dreptului Uniunii
Europene, astfel cum este interpretat de CJUE, in pofida
deciziilor tribunalelor constitutionale, fie printr-un dialog
judiciar mult mai intens intre instantele constitutionale si CJUE,
in care trimiterile preliminare' vor juca un rol deosebit de
important.

! Banalizate si prezente inclusiv in beletristici; a se vedea romanul lui
Emmanuel Carrére, D autres vies que la mienne, éd. POL Editeur, coll.
Folio, Paris, 2009, inspirat din imprejurari reale, 1n care personajul principal
este un magistrat care, incercand sa protejeze justitiabilii in fata institutiilor
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The first two questions exceed the powers of constitutional
courts and concern the relationship between legal systems,
which is based on competences, meaning the most adequate
kind of reception of European Union law in the legal order of
the Member States, meaning monism, dualism or legal
pluralism. In a systemic logic, the coexistence between
domestic legal order and foreign legal order is or not one
concurrent? How could it be complied with both supremacies
- of the Constitution in domestic legal order - and that specific
to the legal order of the European Union?

The next questions concern the issues of absolute and
unconditional supremacy of European Union law over the
case-law of the constitutional courts of the Member States and
of requirements to employ legal norms of the European Union
and the case-law of the Court of Justice of the European Union
by constitutional courts, respectively. On the other hand, does
the fact that acts of European Union law are declared as being
contrary to national constitutions affect the supremacy of
European Union law or should it be allowed in certain
circumstances, for example in what concerns the compliance
with the fundamental human rights? In such a context, should
the doctrine of state liability for breaching the European Union
law be reconsidered?

The last two questions deal with the ability of the
constitutional courts of the Member States to interpret the
primary law of the European Union and the growing number
of those courts that have already made preliminary references
to the CJEU. In this regard, certain questions rise, like that
about equating the use of preliminary reference by
constitutional courts with an extrema ratio or — conversely — a
common instrument of cooperation and about the existence of
a hierarchy, confrontation or pure cooperation between the

decide to make a preliminary reference to the European Court of Justice
(ie Case C-473/00, Cofidis, Judgment of 21 November 2002,
EU:C:2002:705).
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Primele doud intrebari excedeaza competentelor
tribunalelor constitutionale si au in vedere raporturile intre
sisteme juridice, raporturi fondate pe competente, in fapt, forma
cea mai adecvata de receptare a dreptului Uniunii Europene in
ordinea juridica a statelor membre: monismul, dualismul sau
pluralismul juridic? Intr-o logica de sisteme, coexistenta dintre
ordinea juridicad internd si ordinea juridicd externd sunt
concurente sau complementare? Cum se pot respecta
suprematiile, atat a constitutiei in dreptul intern, cat si cea
specificd ordinii juridice a Uniunii Europene?

Urmatoarele intrebari au in vedere influenta suprematiei
absolute si neconditionate a dreptului Uniunii Europene asupra
jurisprudentei tribunalelor constitutionale ale statelor membre
si existenta sau nu a unor conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale. De asemenea, declararea unor acte
de drept primar al Uniunii Europene ca fiind contrarii
constitutiilor nationale afecteaza suprematia dreptului Uniunii
Europene sau poate fi permisa uneori, spre exemplu, prin prisma
respectarii drepturilor fundamentale ale omului. Intr-un
asemenea context, ar trebui reconsiderata doctrina raspunderii
statului pentru incalcarea dreptului Uniunii Europene?

In sfarsit, ultimele doua intrebiri insistd asupra posibilei
interpretari a dreptului primar al Uniunii Europene efectuatd
de tribunalele constitutionale ale statelor membre si asupra
existentei unui numar in crestere de tribunale constitutionale
care deja au adresat trimiteri preliminare CJUE. Se nasc
intrebarile unei posibile extrema ratio sau a unui instrument
obisnuit de cooperare, respectiv a existentei unei ierarhii,

de credit de consum, adreseaza o trimitere preliminard CJCE (in realitate,
cauza C-473/00, Cofidis, hotararea CJCE din 21 noiembrie 2002,
EU:C:2002:705).
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Court of Justice of the European Union and the constitutional
courts, respectively.

The volume is a challenge both for respondents and
specialized audience, especially practitioners and theorists, but
also for students, being a serious source of inspiration for future
solutions of some tribunals constitutional, including in what
concerns possible preliminary references to the Court of Justice
of the European Union in the context of developing a genuine
dialogue between courts, described by an exchange of
arguments and interpretations.

Warm thanks to the following Professors and Judges: Mrs
Anneli Albi, Mr Leonard Besselink, Mrs Chahira Boutayeb, Mrs
Grainne de Burca, Mrs Laurence Burgorgue-Larsen, Mrs Ninon
Colneric, Mr Oliver Dorr, Mr Péter Kovacs, Mrs Kristine Kriima,
Mrs Gertrude Liibbe-Wolff, Mr Bertrand Mathieu, Mr Franz C.
Mayer, Mr Rostane Mehdi, Mr Francgois-Xavier Millet, Mr
Francisco Pereira Coutinho, Mr Janne Salminen, Mr Andreas
Vosskuhle, Mr Joseph H.H. Weiler and Mr Peter G. Xuereb,
that agreed to give these interviews, also to Mr Rares Kerekes,
whose painting depicting Sighisoara, Romania, made during the
Summer of 2012, is the cover of this book, to Mrs Irina Alexe
and my colleagues from RALEA (the Romanian Association for
Law and European Affairs) - Mihai Banu, Roxana Maria Célin,
Amelia Paula Chirtes, Adnana Popescu and Mihai Sandru, that
made useful suggestions and were involved in translation and
revision works, and also to Mr Vasile Muscalu and Editura
Universitara, that made possible the publishing of this work and
its free circulation of its electronic version.

Dragos Ciilin?

2 Dragos Cilin - Judge at the Court of Appeal Bucharest, Associate
Researcher — Center for European Legal Studies, Institute for Legal Research
‘Andrei Radulescu’, Romanian Academy, EU Law Trainer, The National
Institute of Magistracy, Bucharest, Director of the Romanian Judges’ Forum
Review. Contact: dragos.calin@just.ro.
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confruntdri sau a purei cooperari Intre CJUE si tribunalele
constitutionale.

Volumul reprezinta o provocare, atat pentru cei chestionati,
cat si pentru publicul specializat, cu precadere practicieni si
doctrinari, dar si pentru studenti, fiind si un serios izvor de
inspiratie pentru solutii viitoare ale unor tribunale constitu=
tionale, inclusiv pentru posibile trimiteri preliminare la Curtea
de Justitie a Uniunii Europene, in contextul dezvoltarii unui
dialog increzator ntre jurisdictii, caracterizat prin schimb de
argumente si interpretari.

Adresez calde multumiri doamnelor si domnilor profesori
si judecatori Anneli Albi, Leonard Besselink, Chahira
Boutayeb, Grainne de Burca, Laurence Burgorgue-Larsen,
Ninon Colneric, Oliver Dorr, Péter Kovacs, Kristine Kriima,
Gertrude Liibbe-Wolff, Bertrand Mathieu, Franz C. Mayer,
Rostane Mehdi, Frangois-Xavier Millet, Francisco Pereira
Coutinho, Janne Salminen, Andreas Vosskuhle, Joseph H.H.
Weiler si Peter G. Xuereb, care au acceptat interviurile,
domnului Rares Kerekes, al carui peisaj realizat la Sighisoara,
Romania, in vara anului 2012, reprezintd coperta volumului,
doamnei Irina Alexe si colegilor mei din cadrul ARDAE
(Asociatia Romana de Drept si Afaceri Europene) Mihai Banu,
Roxana Maria Calin, Amelia Paula Chirtes, Adnana Popescu
si Mihai Sandru, care au oferit sugestii si s-au implicat foarte
serios in traducerea si revizuirea textelor in limba romana,
precum si domnului Vasile Muscalu si Editurii Universitare,
care au facut posibila publicarea lucrdrii si libera sa circulatie
in format electronic.

Dragos Cilin?

2 Dragos Cilin este judecitor la Curtea de Apel Bucuresti, cercetitor
asociat al Centrului de Studii de Drept European al Institutului de Cercetari
Juridice ”Andrei Radulescu” al Academiei Romane, formator al Institutului
National al Magistraturii si director al Revistei Forumul Judecatorilor. E-mail
profesional: dragos.calin@just.ro.



ANNELI ALBI

Prof. Anneli Albi joined Kent Law School in 2003, having
been a doctoral researcher at the European University Institute
in Florence (1999-2003). Her doctoral thesis was published
by Cambridge University Press as a book entitled EU
Enlargement and the Constitutions of Central and Eastern
Europe (2005). She obtained her undergraduate law degree
and a diploma in political science from the University of Tartu,
Estonia. In 2006 Prof. Albi completed the European
Commission and British Academy funded project ‘The
European Constitution and National Constitutions’, in the
framework of which an international conference was organised
in Tallinn. Amongst a variety of consultancy work, she has
lectured in EU law training seminars in South-East European
countries, in the framework of the Netherlands Foreign Ministry
funded MATRA Programme of the T.M.C. Asser Institute. She
also serves as an expert in the European Commission’s Gender
Equality Network. Dr Albi has frequently been invited to speak
at conferences and deliver guest lecturers across Europe. Other
selected publications: “The EU’s ‘external governance’ and
legislative approximation by neighbours: Challenges for the
classic constitutional templates’, in European Foreign Affairs
Review, 2009/2; “Ironies in human rights protection in the
EU: Pre-accession conditionality and post-accession
conundrums”, European Law Journal (2009/1);
“Constitutional rights versus supremacy of EC law in the new
Member States: Ironies in the light of the pre-accession



ANNELI ALBI

Prof. Anneli Albi s-a alaturat Facultatii de drept a
Universitatii Kent in 2003, dupa ce a activat in calitate de
cercetator doctoral la Institutul Universitar European de la
Florenta (1999-2003). Teza sa de doctorat a fost publicata de
Cambridge University Press, lucrarea fiind intitulata ,,EU
Enlargement and the Constitutions of Central and Eastern
Europe” (2005). A obtinut licente in drept si stiinte politice la
Universitatea din Tartu, Estonia. In 2006, profesorul Albi a
finalizat proiectul ,, Constitutia europeand si constitutiile
nationale”, finantat de Comisia Europeand si de British
Academy, context in care a fost organizata la Tallin o conferinta
internationald. Printre numeroase proiecte de consultantd, a
sustinut prezentari pe teme de drept al Uniunii Europene (UE)
in cadrul unor seminarii de formare desfasurate in state din
sud-estul Europei, in cadrul programului MATRA al Institutului
TMC Asser, finantat de Ministerul Afacerilor Externe olandez.
A fost, de asemenea, expert al Retelei Comisiei Europene de
experti in domeniul egalitatii de sanse intre femei si barbati.
Anneli Albi a fost invitatd frecvent sa sustind discursuri in
cadrul unor conferinte, precum si ca lector in intreaga Europa.
Alte publicatii: "The EU’s ‘external governance’ and
legislative approximation by neighbours: Challenges for the
classic constitutional templates”, in European Foreign Affairs
Review, vol. 2, 2009; ,,Ironies in human rights protection in
the EU: Pre-accession conditionality and post-accession
conundrums”, in European Law Journal, 2009; ,, Constitutional
rights versus supremacy of EC law in the new Member States:
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conditionality”, in Bernitz U. and Nergelius J. (eds), The
General Principles of European Community Law (Kluwer Law
International, The Hague, 2008); (co-authored with P. Van
Elsuwege) “EU Constitution, National Constitutions and
Sovereignty: An Assessment of a ‘European Constitutional
Order’” (2004) European Law Review.

1. What is the most adequate kind of reception of
European Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

I have developed a longer analysis on several issues raised
in this interview in an article entitled ‘Erosion of constitutional
rights in EU law: A call for “substantive co-operative
constitutionalism™’, which is forthcoming as a two-part paper
in the Vienna Journal of International Constitutional Law
(2015, issues 2 and 3). My concern is essentially that both
academic literature as well as courts have come to primarily
focus on formal types of co-operation that ensure an
accommodative mode of co-existence between the different
courts and legal orders. National courts are typically assessed
from the perspective of whether they are Euro-friendly,
co-operative and willing to relinquish sovereignty. The paper
argues that because of the simplistic ‘Euro-
friendly’-‘Eurosceptic’ looking glass, it has gone virtually
unnoticed that there has been a broader erosion of constitutional
rights in the Member States in the process of implementing
EU law. Part 1 of the paper, documenting comparative case
law in seven areas, posits an emergence at the EU level of the
adoption of measures which, if attempted at national level
without the constraints of EU law, would, in a significant
number of national legal orders, prompt constitutional courts
to voice serious concerns about core European constitutional
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Ironies in the light of the pre-accession conditionality”, in
Bernitz U. si Nergelius J. (ed.), "The General Principles of
European Community Law” (Kluwer Law International, Haga,
2008); (coautor P. Van Elsuwege) ,, EU Constitution, National
Constitutions and Sovereignty: An Assessment of a ‘European
Constitutional Order”, in European Law Review, 2004.

1. Care este forma cea mai adecvatd de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

In articolul intitulat ,,Erosion of constitutional rights in
EU law: A call for “substantive co-operative constitu-
tionalism”, care apare In doud parti in Vienna Journal of
International Constitutional Law (nr. 2 si 3 din 2015) am
prezentat o analizd mai detaliatd cu privire la cateva aspecte
pe care le-ati subliniat in intrebarea dumneavoastra.
Preocuparea mea este, In esentd, aceea cd atat literatura de
specialitate, cat si instantele judecatoresti au ajuns sa se
concentreze in principal pe tipuri formale de cooperare, care
sd asigure o coexistenta amiabila intre diferitele instante
judecatoresti si ordini juridice. Instantele nationale sunt
evaluate, de obicei, din perspectiva imprejurarii de a fi
favorabile UE, deschise la cooperare sau dispuse sd renunte la
propria suveranitate. Lucrarea sustine ca, din cauza opozitiei
simpliste Intre ,,eurofilie” si ,,euroscepticism”, a trecut aproape
neobservata erodarea pronuntatd a drepturilor constitutionale
in procesul de aplicare a dreptului UE. In prima parte a lucrarii,
care cuprinde o analiza comparativa a jurisprudentei in sapte
domenii, se evidentiaza adoptarea, la nivelul UE, a unor masuri
care, in cazul in care sunt puse in aplicare la nivel national fara
constrangerile impuse de dreptul UE, ar determina curtile
constitutionale din numeroase state sa exprime ingrijorari
serioase cu privire la valorile constitutionale europene
fundamentale. Studiile de caz incep cu unele critici anterioare
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values. The case studies start with some past criticisms
regarding rights protection in the single market, moving then
to EU measures that have affected core constitutional values,
such as secret anti-terrorist measures, the Data Retention
Directive, the European Arrest Warrant system with its
numerous constitutionally flawed elements, the broader move
towards imposition of criminal and administrative sanctions
on the basis of teleological interpretation and without a law,
and the ESM Treaty. The paper also queries the reduced access
to judicial protection, the changing role of courts and an
emerging gap in constitutional review. These developments
have been broadly overlooked, as the EU constitutional law
discourse tends to focus on areas where the European Court
of Justice (CJEU) has expanded rights, such as economic and
free movement rights, rights of EU citizens and students, and
gender equality and non-discrimination. These are important
rights, which in very direct ways have enhanced the quality
of life of individuals and broadened their horizons; however,
these generally tend to be rights that have allowed for the
expansion of EU powers vis-a-vis the Member States, as was
pointed out already back in 1992 in an article by Coppel and
O’Neill.?

Against this background, Part 2 of the above paper calls
for recalibrating the discourse towards ‘substantive co-operative
constitutionalism’. The aim is to explore how to better uphold
the standards of protection developed by national constitutional
and supreme courts, often in co-operation with the European
Court of Human Rights, for classic, substantive constitutional
values.

3 Coppel J. and O’Neill A. ‘The European Court of Justice: Taking
Rights Seriously?’ (1992) 29 CML Rev, 6701f and 692.
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referitoare la protectia drepturilor in cadrul pietei unice si
continua cu masurile UE care au afectat valorile constitutionale
fundamentale, respectiv masurile secrete antiterorism, Directiva
privind pastrarea datelor, sistemul mandatului european de
arestare, care prezintd numeroase vicii de naturd constitutionala,
tendinta generala de a impune sanctiuni penale si administrative
prin recurgere la interpretarea teleologica si farda un temei in
drept, precum si Tratatul de instituire a mecanismului european
de stabilitate. Lucrarea investigheaza, de asemenea, problemele
accesului redus la protectie judiciard, rolului in schimbare al
instantelor judecatoresti si aparitiei unui decalaj In privinta
controlului de constitutionalitate. Aceste evolutii au fost trecute
in general cu vederea, deoarece dreptul constitutional al UE
tinde sd se concentreze pe domeniile in care Curtea de Justitie
a Uniunii Europene (CJUE) are competente extinse, cum ar fi
drepturile economice si la liberd circulatie, drepturile cetdtenilor
st studentilor din UE, egalitatea intre femei si barbati si
nediscriminarea. Acestea sunt drepturi importante, care au
imbunatatit in mod direct calitatea vietii persoanelor si le-au
largit orizonturile; totusi, ele au tendinta sa fie chiar acele
drepturi care au permis extinderea competentelor UE in raport
cu statele membre, astfel cum a fost deja evidentiat in anul
1992, intr-un articol semnat de Coppel si O’Neill®.

In acest context, a doua parte a articolului mentionat
propune reorientarea discursului in directia unui
»constitutionalism cooperativ de fond”. Scopul este de a explora
modalitatea de sustinere mai adecvata a standardelor de
protectie a valorilor constitutionale clasice, de fond, dezvoltate
de curtile constitutionale si instantele supreme nationale, de
multe ori in cooperare cu Curtea Europeana a Drepturilor
Omului (CEDO).

3J. Coppel, A. O’Neill, ”The European Court of Justice: Taking Rights
Seriously?”, iIn CML Rev, vol. 29, 1992, p. 670-692.
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2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the
Constitution in domestic legal order - and that specific to the
legal order of the European Union?

The best articulated solution seems to be that of the Spanish
Constitutional Court in the European Constitutional Treaty
case. The Spanish Constitutional Court drew a distinction
between supremacy and primacy, where the primacy of EU
law is limited to the exercise of the competences that have
been conferred to the EU, whereas supremacy is implicit in
the Spanish Constitution, which remains the underlying source
of validity. This distinction is also familiar in a number of other
Member States.* In particular, reserving the fundamental rights
based review of national implementing measures for the
constitutional courts, as in the case law of the German, Italian
and Polish Constitutional Courts, seems to be of continued
practical importance, including in areas that fall within EU
competence.

3. Do you think that absolute and unconditional
supremacy of European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts?

See my combined response in Section 4.

4 For details, see Albi A. ‘Introduction: The European Constitution
and National Constitutions in the Context of ‘Post-national
Constitutionalism”, in Albi A. and Ziller J. (eds) The European Constitution
and National Constitutions: Ratification and Beyond (Kluwer Law
International, The Hague, December 2006), 1-14.
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2. Intr-o logica de sisteme, coexistenta dintre ordinea
Jjuridicd interna si ordinea juridicd externd este sau nu este
una concurentd? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
Jjuridice a Uniunii Europene?

Solutia cea mai adecvata pare a fi cea a Tribunalului
Constitutional spaniol in cazul Tratatului de instituire a unei
Constitutii pentru Europa (Tratatul constitutional european).
Tribunalul Constitutional din Spania a trasat o distinctie intre
suprematie si prioritate, suprematia dreptului UE fiind limitata
la exercitarea competentelor care i-au fost conferite UE, iar
prioritatea fiind inerentd Constitutiei spaniole, care ramane
sursa fundamentalda de validitate. Aceasta distinctie este
recunoscuti si de alte state membre®. In special, atribuirea
exclusiva, pentru curtile constitutionale, a competentei de
control al masurilor nationale de punere in aplicare in raport
cu drepturile fundamentale, ca in cazul jurisprudentei
instantelor constitutionale germane, italiene si poloneze, pare
aavea In continuare o importantd practica, inclusiv in domeniile
aflate in competenta UE.

3. Credeti ca suprematia absoluta si neconditionata a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sa existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

A se vedea raspunsul de la intrebarea nr. 4.

4 Pentru detalii, a se vedea A. Albi, "Introduction: The European
Constitution and National Constitutions in the Context of ‘Post-national
Constitutionalism’”,in Albi A. si Ziller J. (ed.), ”The European Constitution
and National Constitutions: Ratification and Beyond”, Kluwer Law
International, Haga, decembrie 2006, p.1-14.
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4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
the supremacy of European Union law or should it be allowed
in certain circumstances, for example in what concerns the
compliance with the fundamental human rights? In such a
context, should the doctrine of state liability for breaching
the European Union law be reconsidered?

Given that EU powers have extended well beyond the
single market and now affect matters such as criminal law,
there is a need for a more open, structured discussion on what
type of constitutionalism ought to prevail in the future. In the
article noted in Section 1, I have drawn attention to the fact
that EU constitutional law has brought about a shift towards a
thin, weak, procedural version of constitutionalism and the rule
of law; the keywords are direct effect, effectiveness, uniformity,
trust and, after Melloni, supremacy over constitutional rights.
The concept of the rule of law that prevails in the EU represents
‘an extremely high level of formalism’. In the article, I have
also provided statistical data that shows a very low level of
judicial review of EU measures by the CJEU, and that EU
measures are rarely annulled on substantive grounds, such as
rights or the rule of law.

By contrast, Member States predominantly adhere to a
more classic, substantive type of constitutionalism and the
concept of the rule of law, not only in terms of greater
democratic legitimacy and accessible democratic participation,
but especially in terms of the function of the constitutions to
protect the individual’s rights and liberty, the safeguards for
the rule of law to prevent arbitrary action by the public

3> On the EU concept of the rule of law, see Kochenov D. ‘The EU Rule
of Law: Cutting Paths through Confusion’ (2009) 2(1) Erasmus Law Review
Sff.
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4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisa
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina rdaspunderii statului pentru
incalcarea dreptului Uniunii Europene?

Avand in vedere extinderea competentelor UE dincolo de
piata unica si faptul ca acestea au In prezent implicatii asupra
anumitor domenii, cum ar fi cel al dreptului penal, este necesara
o discutie mai deschisd, structurata, cu privire la tipul de
constitutionalism care ar trebui sa prevaleze in viitor. In articolul
mentionat la Intrebarea nr. 1, am atras atentia asupra faptului
ca dreptul constitutional al UE a condus la o schimbare in
directia unei versiuni procedurale diluate a constitutiona-
lismului si a statului de drept; cuvintele cheie sunt efectul direct,
efectul util, uniformitatea, increderea si, dupa hotararea
Melloni, suprematia asupra drepturilor constitutionale.
Conceptul statului de drept care predomina in UE reprezinta
,unnivel extrem de ridicat de formalism”?. In articol, am oferit,
de asemenea, date statistice care demonstreaza un nivel foarte
scazut al controlului jurisdictional al masurilor UE de catre
CJUE, dar si faptul ca dispozitiile UE sunt rareori anulate pentru
motive de fond, cum ar fi cele legate de drepturi sau de statul
de drept.

In schimb, statele membre adopta, in principal, un tip mai
clasic, material, al constitutionalismului si notiunii de stat de
drept, nu numai in ceea ce priveste o legitimitate democratica
sporitd si o participare democratica accesibild, dar mai ales in
ceea ce priveste rolul constitutiilor de a proteja drepturile si
libertatile individuale, garantiile pentru statul de drept in

3 Cu privire la notiunea statului de drept in contextul UE, a se vedea D.
Kochenov, "The EU Rule of Law: Cutting Paths through Confusion”, in
Erasmus Law Review, vol. 2, nr. 1, 2009, p. 5 si urm.
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authorities, the separation of powers with due checks and
balances, and judicial review. By way of one recent example,
the European Court of Justice at first, in 2009, rejected Ireland’s
challenge to the legal basis of the Data Retention Directive;
the human rights based challenge brought by the NGO
Statewatch was declared inadmissible. The Romanian
Constitutional Court was one of the first to express concern
about the national implementing act’s ‘large applicability —
practically to all physical and legal persons’.® According to
the Romanian Constitutional Court, this is likely to overturn
the presumption of innocence, transforming a priori all users
of electronic communication services into suspects, and it is
also incompatible with the right to private life, secrecy of
correspondence and freedom of expression. This and the
relevant judgments of other constitutional courts may well have
prompted the CJEU to reconsider its approach and to annul the
Data Retention Directive in the second case in 2014. Without
the judgments of the national constitutional courts on the
legislation implementing the Data Retention Directive, might
blanket data retention have become the ‘new normal’? One
additional point is that it would have been interesting if the
judgments of the Romanian and other constitutional courts had
indicated, even if only for the sake of history, whether blanket

® Decision No 12581 of 2009, English translation at
www.legi-internet.ro/fileadmin/editor_folder/pdf/decision-
constitutional-court-romania-data-retention.pdf.
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vederea prevenirii unei actiuni arbitrare a autoritatilor publice,
separarea puterilor cu un sistem adecvat de control si echilibru
si controlul judiciar. Ca exemplu recent, CJUE a respins initial,
in 2009, contestarea de Irlanda a temeiului juridic al Directivei
privind pastrarea datelor; contestatia intemeiatd pe motive
legate de incélcarea drepturilor omului, introdusa de organizatia
»Statewatch”, a fost declaratd inadmisibila. Curtea
Constitutionala din Romania a fost una dintre primele instante
care si-au exprimat ingrijorarea cu privire la ,,aplicabilitatea
larga - practic tuturor persoanelor fizice si juridice” a actelor
nationale de punere in aplicare®. Potrivit Curtii Constitutionale
romane, aceastd imprejurare este de naturd sa rastoarne
prezumtia de nevinovatie, transformand a priori toti utilizatorii
serviciilor de comunicatii electronice in suspecti, fiind, de
asemenea incompatibild cu dreptul la viata privata, secretul
corespondentei si libertatea de exprimare. Aceasta si hotararile
relevante ale altor curti constitutionale ar fi putut sa determine
CJUE sa isi reconsidere abordarea si sa anuleze directiva privind
pastrarea datelor intr-o a doua cauza, in anul 2014. In lipsa
hotararilor curtilor constitutionale nationale cu privire la
legislatia de punere 1n aplicare a directivei privind pastrarea
datelor, pastrarea in masa a datelor ar fi putut sa devina ,,noua
normalitate”? De asemenea, ar fi fost util ca hotararile curtilor
constitutionale din Romania si din alte state sa fi indicat, chiar
dacd numai cu titlu teoretic, daca pastrarea in masa a datelor

6 Decizia nr. 1258/2009 [Decizia nr. 1258 din 8 octombrie 2009
referitoare la exceptia de neconstitutionalitate a prevederilor Legii nr. 298/
2008 privind retinerea datelor generate sau prelucrate de furnizorii de servicii
de comunicatii electronice destinate publicului sau de retele publice de
comunicatii, precum si pentru modificarea Legii nr. 506/2004 privind
prelucrarea datelor cu caracter personal si protectia vietii private in sectorul
comunicatiilor electronice, M.Of., nr. 798/23 noiembrie 2009; n.tr.].
Traducerea in limba engleza este disponibild la www.legi-internet.ro/
fileadmin/editor_folder/pdf/decision-constitutional-court-romania-
data-retention.pdf.
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data retention as such (ie not just the question of safeguards
for access and time limits as in the CJEU judgment) would
have been found unconstitutional without the constraints of
EU law.

Assuming that there is a willingness to uphold the more
classic, substantive type of constitutionalism, I have argued
that national courts have in fact been too complacent and ought
to take a more probing and proactive approach to upholding
constitutional values in EU law. In the article I have sketched
ways in which this could be done without undermining the EU
legal order. In particular, I have highlighted the diversity in
the Member States’ constitutional cultures, which would seem
to mandate a greater deference to, and accommodation of,
constitutional cultures, rather than the imposition of uniformity,
especially if rights protection would be levelled downwards
by virtue of EU law. International human rights treaties,
including the ECHR, also allow states to provide a higher level
of protection. In the case of the Data Retention Directive, why
not allow countries which for historical reasons are deeply
uneasy about blanket retention of data, to go further and ban
blanket retention as such, while setting a minimum floor in
line with the ECHR standards for other countries which because
of heightened terrorist threats or other reasons might prefer a
greater margin of discretion for data retention?

Given that EU powers have expanded well beyond the
single market, I would also call for a systematic study on, and
structured comparative discussion of, elements in EU law that
have given concern to national judges, and a discussion on
how these could be addressed at the EU and national level. For
example, as also noted in the above-mentioned article, the rules
on state liability as well as EU enforcement proceedings,
including fines on Sweden and Germany where the
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ca atare (iar nu doar problema garantiilor pentru acces si a
termenelor, ca in hotararea CJUE) ar fi fost calificata ca
neconstitutionald, fara constrangerile impuse de dreptul UE.

Presupunand ca existd intentia de a sustine o forma mai
clasica, materiald, de constitutionalism, am sustinut ca
instantele nationale au fost, de fapt, prea ingaduitoare si ca ar
trebui sa adopte o abordare penetranta si anticipativa in scopul
sustinerii valorilor constitutionale in dreptul UE. In articol am
indicat modalitatile n care acest lucru ar putea fi realizat fara
a aduce atingere ordinii juridice a UE. In special, am subliniat
diversitatea culturilor constitutionale ale statelor membre, care
ar putea conduce mai degraba la un respect sporit si la o
coexistentd a culturilor constitutionale, decat la impunerea unei
uniformizari, mai ales daca nivelul de protectie a drepturilor
ar firedus, in temeiul dreptului UE. Tratatele internationale in
domeniul drepturilor omului, inclusiv Conventia pentru
apdrarea drepturilor omului si a libertdtilor fundamentale,
permit, de asemenea, statelor sa impuna un nivel mai ridicat
de protectie. In cazul Directivei privind pastrarea datelor, de
ce sa nu se permita tarilor care, din motive istorice, sunt profund
ingrijorate de pastrarea in masa a datelor, sa o interzica si, in
acelasi timp, sd se stabileascd un nivel minim, in conformitate
cu standardele CEDO, pentru alte tari care, din cauza
amenintarilor teroriste sporite sau din alte motive, ar putea
prefera o marja mai mare de apreciere in legatura cu pastrarea
datelor?

Cum competentele UE s-au extins dincolo de piata unica,
as considera necesar un studiu sistematic si discutii comparative
structurate cu privire la aspectele din dreptul UE care au creat
ingrijordri pentru judecatorii nationali, precum si o dezbatere
cu privire la modul in care acestea ar putea fi abordate la nivelul
UE st la cel national. Spre exemplu, dupa cum s-a precizat, de
asemenea, 1n articolul mentionat mai sus, trebuie reconsiderate
normele privind raspunderea statului si procedura UE de punere
in aplicare, inclusiv amenzile aplicate Suediei si Germaniel,
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implementation of the Data Retention Directive was delayed
because of public protests and a Constitutional Court judgment
respectively, are in need of rethinking. By way of another
example, the former President of the German Constitutional
Court, Roman Herzog, has expressed concern about an undue
expansion of EU competences by the CJEU in a way that
‘deliberately and systematically ignores fundamental principles
of the Western interpretation of law’ and is based on ‘sloppy
argumentation’.” It would seem that in several Member States,
judges share concerns about the far-reaching, unpredictable
and expansive ways in which the CJEU interprets EU law.

In the framework of an ongoing research project, I have
sought to bring together information from the twenty-eight
Member States about national judgments and doctrine on some
of the constitutional rights affected by EU law, such as in the
field of Data Retention, the European Arrest Warrant and
judicial review; the results will be published towards the end
of 2015.3

5. Has in principle the national constitutional judge an
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

The answer to this question is linked to my previous answer,
and depends more broadly on whether, beyond the single

7 See R. Herzog and L. Gerken, ‘Stop the European Court of Justice’,
www.euobserver.com, 10 September 2008.

8 See the research project ‘The Role and Future of National Constitutions
in European and Global Governance’ (www.kent.ac.uk/roleofconstitutions),
funded by European Research Council grant No 284316. The views cannot
be attributed to the European Research Council. The resulting national reports
will be published in Albi A. (ed.) The Role of National Constitutions in
European and Global Governance (Asser Press, forthcoming 2015).
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intrucat transpunerea Directivei privind pastrarea datelor a fost
amanatd din cauza protestelor publice si a unei hotarari a
tribunalului constitutional. Cu titlu de exemplu, fostul
presedinte al Tribunalului Federal Constitutional din Germania,
Roman Herzog, si-a exprimat ingrijorarea cu privire la
extinderea nejustificatd de citre CJUE a competentelor UE,
intr-un mod care ,,ignord in mod deliberat si sistematic
principiile fundamentale ale interpretarii legii dupa modelul
vestic” si se bazeaza pe 0 ,,argumentatie neglijentd””’. S-ar parea
cd, in mai multe state membre, judecatorii impartisesc
preocupari legate de modalitatea considerabild, imprevizibila
si expansiva in care CJUE interpreteaza dreptul UE.

In cadrul unui proiect de cercetare in curs de derulare, am
cautat sa strang informatii din cele doudzeci si opt de state
membre referitoare la hotararile si doctrinele nationale privind
unele drepturi constitutionale afectate de dreptul UE, cum ar fi
cele din domeniul pastrarii datelor, mandatului european de
arestare si controlului judiciar; rezultatele vor fi publicate spre
sfarsitul anului 2015%.

5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reald
a dreptului primar al Uniunii Europene efectuati de
tribunalele constitutionale ale statelor membre?

Raspunsul la aceasta intrebare este legat de raspunsul meu
anterior si depinde 1n sens mai larg de faptul dacd, dincolo de

7 A se vedea R. Herzog si L. Gerken, “Stop the European Court of
Justice”, www.euobserver.com, 10 septembrie 2008.

8 A se vedea proiectul de cercetare ,,The Role and Future of National
Constitutions in European and Global Governance” (www.kent.ac.uk/
roleofconstitutions), finantat prin bursa Consiliului European de Cercetare nr.
284316. Opiniile nu pot fi atribuite Consiliului European de Cercetare. Rapoartele
nationale rezultate vor fi publicate in A. Albi (ed.) ”The Role of National
Constitutions in European and Global Governance” (Asser Press, 2015).
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market, EU constitutional law should continue to be developed
in an autonomous and self-referential way, or in a manner that
is more accommodating of, and deferential to, the differences
in the constitutional cultures. My own preference is for the
latter, based on the following four considerations:

(a) the Member States remain the most effective locus for
organizing communities, legitimizing decision-making and
providing accessible (especially in terms of language and dis-
tance), responsive mechanisms of democratic participation and
accountability;

(b) the Member States remain the Masters of the Treaties;

(c) the EU is understood to be a common project of the
Member States; and

(d) perhaps most importantly, the Member States, due to
historical circumstances, have very different constitutional
cultures: there are the more flexible, evolutionary, political
constitutions with no classic constitutional review mechanisms
(eg in the UK, the Netherlands, the Nordic Member States —
Denmark, Sweden, Finland), while a considerable number of
countries have more legal, strong constitutions along with strict
constitutional safeguards for the rule of law (especially coun-
tries which have experienced authoritarian regimes, e.g. Ger-
many, Austria, Italy, Spain, Portugal, the new Member States
from Central-Eastern Europe).® It would seem that there is no
wider support for unification of the constitutional cultures.

The constitutional diversity approach (as opposed to the
autonomous, self-referential approach) to developing EU

% For the two categories of constitutions, see e.g. Besselink L. ‘The
Dutch Constitution, the European Constitution and the Referendum in the
Netherlands’, in Albi and Ziller, supra note 4, p. 113ff., and Albi, A. EU
Enlargement and the Constitutions of Central and Eastern Europe
(Cambridge University Press, 2005), p. 221f.
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piata unica, dreptul constitutional al UE ar trebui sa continue
sa se dezvolte fie intr-un mod autonom si autoreferential, fie
intr-un mod care este mai conciliant si care respecta diferentele
dintre culturile constitutionale. Preferinta mea personald este
pentru aceasta din urma, pe baza urmatoarelor patru argumente:

(a) statele membre raman cele mai eficiente pentru
organizarea comunitatilor, legitimarea adoptarii deciziilor si
furnizarea de mecanisme accesibile (in special n privinta
regimului lingvistic si distantei) si adecvate de participare
democratica si responsabilitate;

(b) statele membre raman artizanii tratatelor;

(c) UE este considerata a fi un proiect comun al statelor
membre; si

(d) poate cel mai important, statele membre, date fiind
anumite circumstante istorice, au culturi constitutionale foarte
diferite: exista constitutii mai flexibile, evolutive, politice, fara
mecanisme clasice de control constitutional (spre exemplu, in
Regatul Unit, Tarile de Jos, Danemarca, Suedia, Finlanda), in
timp ce un numar considerabil de tari au constitutii mai solide
din punct de vedere juridic, precum si garantii constitutionale
stricte pentru protectia statului de drept (in special tarile care
au experimentat regimuri autoritare, de exemplu, Germania,
Austria, Italia, Spania, Portugalia, noile state membre din
Europa Centrald si de Est)’. S-ar pirea cd nu existd sprijin
generalizat 1n favoarea unificarii culturilor constitutionale.

In cazul in care dorim s3 mentinem o versiune mai clasica,
materiala, a constitutionalismului, este, de asemenea, mai
adecvatd abordarea diversitatii constitutionale pentru
dezvoltarea dreptului constitutional al UE (in sens contrar

9 Pentru cele doud categorii de constitutii, a se vedea, spre exemplu, L.
Besselink, The Dutch Constitution, the European Constitution and the
Referendum in the Netherlands, in Albi si Ziller, supra, n. 2, p. 113 siurm.,
A. Albi, “EU Enlargement and the Constitutions of Central and Eastern
Europe” (Cambridge University Press, 2005), p. 22 si urm.
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constitutional law is also better suited if we wish to retain a
more classic, substantive version of constitutionalism. The
expansion of the autonomous, self-referential model of EU
constitutional law to eventually replace national constitutional
systems would also seem to indicate a rather different role for
courts than in the mindset of classic constitutional law.

6. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
for cooperation? Is there in fact a hierarchy, confrontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?

As I have written in the article mentioned in Section 1, it
is important to act in a co-operative manner; European
integration has enhanced rights protection and brought
important, lasting benefits in wide-ranging areas, acting as a
check and balance on the Member States. However, given the
erosion of constitutional rights and values in other areas, there
is clearly also a need for comparative constitutional law checks
and balances on the EU public power. For example, in the EU
Area of Freedom, Security and Justice, there is a real risk of
hollowing out the intrinsic constitutional function of the courts.
In particular, as regards the European Arrest Warrant system,
a recent report of the Centre for European Policy Studies
compellingly shows why trust on the part of the courts is not
well placed in the context of the criminal justice system, which
is designed to operate on the basis of distrust among the actors
deciding on deprivation of liberty.°

10 Carrera S., Guild E. and Hernanz N. ‘Europe’s most wanted?
Recalibrating Trust in the European Arrest Warrant System’, Centre for
European Policy Studies Report No 55 (March 2013) http://www.ceps.be/
system/files/SC_EG _and NHontheEAWfinal.pdf, at 20.
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abordarii autonome, autoreferentiale). Extinderea modelului
autonom, autoreferential al dreptului constitutional al UE, care
va inlocui in cele din urma sistemele constitutionale nationale,
ar parea, de asemenea, sa determine un rol mai curand diferit
pentru instantele judecatoresti decat cel aferent spiritului
dreptului constitutional clasic.

6. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existd ierarhie, confruntare sau purd
cooperare intre CJUE si tribunalele constitutionale?

Astfel cum am precizat in articolul mentionat la intrebarea
nr. 1, este important s se actioneze pe baza de cooperare;
integrarea europeand a consolidat protectia drepturilor si a adus
beneficii importante Intr-un numar mare de domenii, actionand
ca un mecanism de control si echilibru asupra statelor membre.
Cu toate acestea, avand in vedere erodarea drepturilor
constitutionale si a valorilor in alte domenii, este necesar, in
mod evident, un sistem de control si echilibru din punct de
vedere al dreptului constitutional comparat, asupra puterii
publice din UE. Spre exemplu, in spatiul UE de libertate,
securitate si justitie, existd un risc real, care provine din functia
constitutionald intrinseca a instantelor judecatoresti. In special,
in ceea ce priveste sistemul mandatului european de arestare,
un raport recent al Centrului de Studii Politice Europene
demonstreaza in mod convingator de ce increderea acordata
de instante nu este adecvatd in contextul sistemului judiciar
penal, care are rolul de a functiona pe baza neincrederii intre
entititile care trebuie si decida asupra privirii de libertate!?.

108 Carrera S., E. Guild si N. Hernanz, “Europe’s most wanted?
Recalibrating Trust in the European Arrest Warrant System”, Centre for
European Policy Studies, Raportul nr. 55 (martie 2013) http://www.ceps.be/
system/files/SC_EG_and_NHontheEAWfinal.pdf.
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One important way to proceed would be to bring
comparative constitutional law arguments more robustly, and
perhaps repeatedly, to the Court of Justice. The constitutional
and supreme courts are perhaps the only institutions that
collectively have the real power to shape the future direction
of constitutionalism in the EU.'! Hitherto, in my view, they
have predominantly assumed a somewhat complacent and
passive role. There would also seem to be a need for a structured
discussion about introducing mechanisms to correct the
unexpected, unfair effects of EU law if several Member States
have been affected, beyond the three options to which the
constitutional courts have referred thus far (amendment of the
national constitution; annulling and revising the national
implementing measures; leaving the Union). In the
above-mentioned article, I have explored all the issues raised
in greater detail.

I'T am grateful to Dr Samo Bardutzky for this point.
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O cale importantd de actiune ar fi aceea de a invoca
argumente de drept constitutional comparat, intr-un mod mai
convingator si, probabil, in mod repetat, in fata CJUE. Curtile
constitutionale si instantele supreme sunt poate singurele
institutii care detin Tn mod colectiv puterea reala de a influenta
directia viitoare a constitutionalismului in UE'!. Pani in
prezent, in opinia mea, acestea si-au asumat un rol predominant
ingaduitor si pasiv. Ar parea, de asemenea, sa fie nevoie de o
discutie structurata privind introducerea unor mecanisme pentru
a corecta efectele neasteptate, neloiale ale dreptului UE in cazul
in care mai multe state membre au fost afectate, in afara de
cele trei optiuni la care curtile constitutionale au facut referire
pana in prezent (modificarea constitutiei nationale; anularea si
controlul masurilor nationale de punere in aplicare; retragerea
din Uniune). In articolul mentionat mai sus, am tratat in detaliu
toate problemele ridicate.

1 Ajci sunt indatorati dlui dr. Samo Bardutzky.
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law of the EU member states (pp. 903-966). Deventer: Kluwer;
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development: The fiscal compact in between EU and member
state constitutions. In L.S. Rossi & F. Casolari (eds.), The EU
after Lisbon: Amending or Coping with the Existing Treaties?,
Springer, 2014, p. 21-35; L.F.M. Besselink, Does EU law
recognize legal limits to integration? Accommodating diversity
and its limits, in T. Giegerich, O.J. Gstrein si S. Zeitzmann
(ed.), The EU between ‘an ever closer union’ and inalienable
policy domains of member states, Nomos, Baden-Baden
(Schriftenreihe des Arbeitskreises Europdische Integration e.V.,
80, 2014) (p. 59-78).

1. What is the most adequate kind of reception of
European Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

This is a somewhat confusing question. The terms and
concepts of monism, dualism and pluralism are ambiguous and
answers can therefore not be straightforward. Let us take the
view — often heard in EU circles — that Van Gend & Loos and
Costa v ENEL have created monism as regards EU law. What
does it mean in practice? The principles that EU law forms
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de stiinte si discipline umaniste. El a studiat la varii universitati,
printre care Universitatea din Leiden, Universitatea ,,Johns
Hopkins” — Facultatea de studii internationale si Institutul
Universitar European, unde a obtinut un doctorat in stiinte
sociale si politice.

Publicatii recente: L.F.M. Besselink, "’ The parameters of
constitutional conflict after Melloni”, in European Law Review,
vol. 39, nr. 4, 2014; L.F."M. Besselink, "The Kingdom of the
Netherlands”, in L. Besselink, P. Bovend Eert, H. Broeksteeg,
R. de Lange si W. Voermans (ed.), ”Constitutional Law of the
EU Member States”, Kluwer, Deventer, 2014, p. 1187-1241);
E. Hirsch Ballin si L.F.M. Besselink, ’The Italian Republic”,
in L. Besselink, P. Bovend Eert, H. Broeksteeg, R. de Lange si
W. Voermans (ed.), ”Constitutional Law of the EU Member
States ”, Kluwer, Deventer, 2014, p. 903-966,; L.F.M. Besselink,
“Parameters of constitutional development: The fiscal compact
in between EU and member state constitutions”, in L.S. Rossi
si F. Casolari (ed.), "The EU after Lisbon. Amending or Coping
with the Existing Treaties? ”, Springer, 2014, p. 21-35); L.F.M.
Besselink "Does EU law recognize legal limits to integration?
Accommodating diversity and its limits” in T. Giegerich, O.J.
Gstrein & S. Zeitzmann (Eds.), "The EU between ‘an ever
closer union’ and inalienable policy domains of member states
(Schriftenreihe des Arbeitskreises Europdische Integratione.V.,
80”) (p. 59-78). Nomos, Baden-Baden, 2014.

1. Care este forma cea mai adecvata de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Aceasta este o intrebare oarecum confuza. Termenii si
notiunile de monism, dualism si pluralism sunt ambigui, iar
raspunsul nu poate fi asadar direct. Sa luam punctul de vedere
—auzit deseori in cercurile UE — ca Van Gend & Loos si Costa/
ENEL au creat monismul in privinta dreptului UE. Ce inseamna
aceasta in practica? Principiile conform carora dreptul UE face
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part of a national legal order and has precedence over
conflicting national law in practice mean that there is a
distinction in how a national court deals with EU law as opposed
to purely national law: with regard to the former it applies these
two principles, and notwithstanding its national constitutional
duty to apply an act of parliament until the national
constitutional court has declared that act unconstitutional, it
has itself to review the compatibility of that act of parliament
against directly effective (and since Melloni also not directly
effective EU law) and set the national act aside on its own
authority if it finds it to be in conflict with EU law. This leads
to the result that the alleged ‘monist’ effect leads to the
co-existence of more than one legal order in the eyes of the
national court. But this kind of co-existence of two separate
legal orders is also said to be the distinguishing feature of
‘dualism’. This is only the first step in showing the confusing
aspects of asking whether dualism, monism or pluralism is the
better way to receive EU law in the national legal order.

2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the
Constitution in domestic legal order - and that specific to the
legal order of the European Union?

There is, in my view, a concurrence of a plurality of legal
orders in this 21% century — just in earlier centuries (think of
the co-existence of canon law and civil law (or Roman law)
that actually continues to this day). The idea that there is one
legal order, which is the legal order of the state, is historically
a rarity that was claimed to exist during a limited period of
time, but had itself its strong limitations. I can think of only
one reason why the state is considered in a sense sovereign,
and that is the claim to the monopoly of violence — something
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parte dintr-o ordine juridicd nationald si cd el are prioritate
asupra dreptului national contrar inseamna, 1n practica, faptul
ca exista o distinctie asupra modului in care o instantd nationala
trateaza dreptul UE in opozitie cu dreptul pur national: in
privinta celui dintéi, ea aplica aceste doud principii $i,
independent de obligatia sa constitutionala nationala de a aplica
un act al parlamentului pana cand curtea constitutionala
nationald declard acel act ca neconstitutional, ea trebuie sa
controleze compatibilitatea acelui act al parlamentului n raport
cu dreptul UE aplicabil direct (iar, dupd Melloni si cu dreptul
UE care nu este aplicabil direct) si, In cazul 1n care ea constata
ca el se afla in conflict cu dreptul UE, sa inlature din oficiu
aplicarea actului national. Aceasta Tmprejurare are drept
consecinta ca pretinsul efect ,,monist” conduce la coexistenta
a mai mult de o ordine juridicd, din perspectiva instantei
nationale. Se afirma, insa, ca acest tip de coexistentd a doua
ordini juridice separate constituie trasdtura distinctiva a
»dualismului”. Aceasta constituie doar primul pas in relevarea
aspectelor confuze ale intrebarii daca dualismul, monismul sau
pluralismul constituie cel mai bun mod de receptare a dreptului
UE 1n ordinea juridica nationala.

2. Intr-o logicd de sisteme, coexistenta dintre ordinea
Jjuridicd interna si ordinea juridicd externd este sau nu este
una concurenti? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifici ordinii
Jjuridice a Uniunii Europene?

Existd, din punctul meu de vedere, o concurenta a unei
pluralitdti de ordini juridice in acest al XXI-lea secol — la fel
precum in secolele anterioare (ganditi-va la coexistenta
dreptului canonic si dreptului civil (sau dreptului roman) care,
in fapt, continua pana in prezent). Din punct de vedere istoric,
este o raritate ideea ca exista o ordine juridica, care este ordinea
juridica a statului, despre care se sustine ca exista in cursul
unei perioade reduse de timp, insa care a avut in sine limitarile
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which for good reasons we still believe in. The EU does not
claim to possess that monopoly. This does not prevent it from
regulating that monopoly of violence of the member states —
on which it relies for its own enforcement.

The existence of a plurality of legal orders in the context
of Europe and the Union I have sketched in an inaugural address
in 2007 under the title: A Composite European Constitution,
Groningen: Europa Law Publishing, 2007, 22 + 22 pp.

Although the reality of Europe is that of a plurality of legal
orders, I fear that many versions of ‘pluralism’ exaggerate and
seem to accept a consequence that I do not accept. According
to me in the concrete case norm-pluralism cannot exist if the
norms are contradictory. This necessary limit of “pluralism’ is
not always taken full account of. So ‘pluralism’ does not solve
the problem that we need conflict rules, and even more so in
an age of plural legal orders vying for simultaneous application
than in an age of sovereignty (or for that matter:
supranationalism).

3. Do you think that absolute and unconditional
supremacy of European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts?

This question raises a host of issues that I am not able to
answer briefly and concisely. So here the gist of the approach
I would advocate.

Let me first remind that ‘absolute and unconditional
supremacy of EU law’ is at most a claim only. In practice, it is
not made in that form. And to the extent that it were to be
made, it is not accepted by the member states. Rightly so. In
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sale puternice. Ma pot gandi doar la un motiv pentru care statul
este considerat Intr-un sens suveran si care este pretentia
monopolului fortei — ceea ce, cu just titlu, credem inca. UE nu
pretinde cd detine acel monopol. Aceasta nu o impiedica sa
reglementeze acel monopol al violentei al statelor membre —
pe care se intemeiaza in scopurile proprii de control si
supraveghere.

Am schitat existenta unei pluralitati de ordini juridice in
contextul Europei si Uniunii intr-o alocutiune inaugurald din
2007 cu titlul ,,A Composite European Constitution”, Europa
Law Publishing, Groningen, 2007, 22 + 22 p.

Desi realitatea Europei este aceea a unei pluralitati de ordini
juridice, ma tem ca multe versiuni ale ,,pluralismului” exagereaza
si par a admite o consecintd pe care eu nu o accept. Din punctul
meu de vedere, 1n plan concret, nu poate exista pluralismul de
norme, in cazul in care normele sunt contradictorii. Aceasta limita
necesara a ,,pluralismului” nu este luata intotdeauna deplin in
considerare. Astfel ca ,,pluralismul” nu solutioneaza problema
ca avem nevoie de reguli de conflict, iar aceasta cu atat mai
mult intr-o vreme a ordinilor juridice plurale care concureaza la
o aplicare simultand decat Intr-o epoca a suveranitatii (sau, de
fapt, a supranationalismului).

3. Credeti ca suprematia absolutd si neconditionatd a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sa existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

Aceasta intrebare ridica o multitudine de chestiuni la care
nu pot raspunde pe scurt si In mod concis. lata aici ideea
generala a abordarii pe care as sustine-o.

Permiteti-mi sa reamintesc, in primul rand, ca ,,suprematia
absoluta si neconditionatd a dreptului UE” este, cel mult, doar
o pretentie. In practica, ea nu se face in acea forma. Siin masura
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Western civilization, at least from Sophocles onwards, unjust
laws are held to have no binding effect. There is no reason to
think that this does not apply either to the state —an idea mostly
abandoned after the atrocities of the 20" century in Europe —
or to the Union, which itself is a legal order that is not
qualitatively, that is to say in its legal quality, different from
state legal orders (or non-state legal orders for that matter).

If the Union is based on fundamental values of liberty,
democracy, fundamental rights and democracy, as principles
common to the member states and as very foundation of the
Union, then inevitably, this poses a limit to the application of
EU law in the unlikely, but not impossible case that it were to
violate those principles.

Apart from that, I assume that the obligation for the Union
to respect the constitutional identity of member states (if [ may
use shorthand for the language of Article 4(2) TEU) poses an
inherent limit to claims of priority of Union law.

That is nothing dramatic or revolutionary: being bound to
law itself a characteristic of the rule of law and is a limit to any
claim of superiority or supremacy.

4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
the supremacy of European Union law or should it be allowed
in certain circumstances, for example in what concerns the
compliance with the fundamental human rights? In such a
context, should the doctrine of state liability for breaching
the European Union law be reconsidered?

This question is not specific enough to be answered
satisfactorily. In quite a few of the present member states, at
one stage or another the political institutions or national courts
have considered the national constitution to be in conflict with
EU law. This has usually been remedied by amending the
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in care ea ar fi facutd, ea nu este acceptata de catre statele
membre. Cu just temei. In civilizatia occidentald, cel putin de
la Sofocle incoace, legile nedrepte sunt considerate a nu fi
obligatorii. Nu existd motiv sa considerdm cd aceasta nu se
aplicd statului — o idee practic abandonata ulterior atrocitatilor
din secolul XX din Europa — sau Uniunii, care ea insasi este o
ordine juridicd care nu este calitativ diferita, adica din punctul
de vedere al calitatii sale juridice, fatd de ordinile juridice ale
statelor (sau mai mult de ordinile juridice nestatale).

Daca Uniunea se intemeiaza pe valorile fundamentale ale
libertatii, democratiei, drepturilor fundamentale si democratiei,
ca principii comune statelor membre si ca temeiuri al Uniunii,
atunci aceasta instituie, inevitabil, o limita a aplicarii dreptului
UE 1n situatia improbabild, Insd nu imposibild a existentei unei
incalcari a acelor principii.

Pe langa aceasta, presupun ca obligatia ca Uniunea sa
respecte identitatea constitutionald a statelor membre (dacd imi
este permisa abrevierea limbajului art. 4 alin. (2) TUE) ridica
o limitd inerenta pretentiilor de prioritate a dreptului Uniunii.

Nu este nimic dramatic sau revolutionar: faptul de a fi tinuta
sa respecte dreptul ca o caracteristica a suprematiei dreptului
este o limitd a oricdrei pretentii de superioritate sau suprematie.

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisa
uneori, spre exemplu, prin prisma respectirii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina raspunderii statului pentru
incalcarea dreptului Uniunii Europene?

Aceasta intrebare nu este suficient de precisd pentru a
raspunde satisficator. In destul de putine state membre actuale,
intr-o etapa sau alta, institutiile politice sau instantele nationale
au considerat constitutia nationald ca fiind in conflict cu dreptul
UE. Aceasta s-a remediat prin amendarea constitutiei nationale.
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national constitution. In some member states this is not even
necessary: the national constitution allows the EU Treaties to
diverge from the national constitution, in the form of allowing
the member state in question to become a party to EU Treaties
that deviate from the constitution, as is the case in Finland,
Portugal and the Netherlands. The other response is also both
possible and has been practiced in reality: if a Treaty
amendment was found to be unacceptable to a member state, it
was not adopted in the manner originally intended. Think of
what happened to the Treaty on a Constitution for Europe after
France rejected it after a national referendum.

5. Has in principle the national constitutional judge a
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

From the perspective of the citizen seeking justice in his
own case, it makes no difference which the court or judge is to
decide his case and render justice. That is an important vantage
point rarely taken when discussing constitutional issues that
arise between the Union and national constitutional orders.

Leaving this perspective and turning to the relations
between the EU courts and national courts, it is true that in
principle Union law that has direct effect — that is to say, law
that affects citizens — takes priority over conflicting national
norms. This principle is not difficult to justify, and the
justifications are various. At the same time it is equally true
that Union law cannot be effective within national legal orders
unless it is granted that effect within those legal orders by
national authorities — and in this latter respect national courts,
not least national constitutional courts, are often pivotal. Would
they find that Union law cannot be effective because it conflicts
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Intr-unele dintre statele membre, aceasta nu a fost nici macar
necesard: constitutia nationala permite tratatelor UE sa se
indeparteze de constitutia nationald, permitand statului membru
in cauza sd devina parte la tratatele UE care sunt divergente
fatd de constitutie, precum este cazul in Finlanda, Portugalia si
Tarile de Jos. Si celalalt raspuns este posibil si a fost practicat
in realitate: daca o amendare a tratatului a fost calificata ca
inacceptabild pentru un stat membru, ea nu a fost adoptata in
modul avut in vedere initial. Ganditi-va la ceea ce s-a intamplat
cu Tratatul de instituire a unei Constitutii pentru Europa, dupa
ce Franta l-a respins ulterior unui referendum national.

5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reali
a dreptului primar al Uniunii Europene efectuata de
tribunalele constitutionale ale statelor membre?

Din perspectiva cetateanului care isi cautd dreptatea in
propria cauzd, nu are importantd care instantd sau judecator
trebuie sa decidd cauza sa si sa facd dreptate. Acesta este un
punct de observatie important, rareori luat in considerare atunci
cand se discuta aspecte constitutionale care apar intre ordinile
constitutionale ale Uniunii si cele nationale.

Parasind aceasta perspectiva si trecand la relatiile intre
instantele UE si instantele nationale, este adevarat ca, in
principiu, dreptul Uniunii, care are efect direct — adica este
drept care afecteaza cetatenii — are prioritate asupra normelor
nationale contrare. Acest principiu nu este dificil de justificat,
iar justificarile sunt variate. In acelasi timp, este de asemenea
adevarat cd dreptul Uniunii nu poate fi eficace in interiorul
ordinilor juridice nationale daca nu i se acorda acel efect in
interiorul acelor ordini juridice de catre autoritdtile nationale
— iar, in aceasta din urma privinta, instantele nationale sau cel
putin curtile constitutionale nationale sunt deseori esentiale.
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with fundamental constitutional values, this will have
self-evident consequences for Union law. Hence, the outcome
of a case like Omega and Kadi.

6. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
for cooperation? Is there in fact a hierarchy, confirontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?

I would say that the answer to this question is different for
different national constitutional courts — and do not forget that
some member states do not have a ‘constitutional court’ in the
Kelsenian sense common in most continental member states. I
do not find this problematic. Each national constitutional order
should be left its own approach as to how Union law is
accommodated in conformity with its own constitutional order
and constitutional tradition.

From a macro-perspective, I tend generically to consider
the referencing practice as a form of cooperation, which from
case to case may or may not take on a somewhat more
confrontational turn than in other cases. Obedience to the law
on the part of constitutional courts is a matter of obeying the
constitutional law they are mandated to interpret and apply in
a manner that as far as possible also obeys Union law. Mostly
this is not a problem in practice.
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Daca ele ar constata ca dreptul Uniunii nu poate fi eficace
intrucat contravine valorilor constitutionale fundamentale,
atunci aceasta va avea consecinte evidente pentru dreptul
Uniunii. De aici, rezultatul unei cauze precum Omega si Kadi.

6. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existi ierarhie, confruntare sau purd
cooperare intre CJUE si tribunalele constitutionale?

As afirma ca raspunsul la aceasta intrebare este diferit
pentru diferitele curti constitutionale nationale — si sd nu uitam
ca anumite state membre nu au o ,,curte constitutionala” in
sens kelsenian, comun 1n cele mai multe state membre
continentale. Consider ca aceasta situatie este problematica.
Fiecarei ordini constitutionale nationale ar trebui sa i se lase
propria abordare cu privire la modul in care dreptul Uniunii
este conciliat in conformitate cu propria ordine constitutionald
si traditie constitutionala.

Dintr-o perspectiva ,,macro”, tind, in genere, sa apreciez
practica trimiterii ca forma de cooperare, care, de la caz la caz,
poate sau nu sa 1si asume un curs oarecum mai conflictual decat
in alte cazuri. Respectarea dreptului de curtile constitutionale
este o chestiune de respectare a dreptului constitutional pe care
ele sunt chemate sa il interpreteze si aplice intr-un mod care sa
respecte, cit mai mult posibil, si dreptul Uniunii. In majoritatea
situatiilor, aceasta nu este o problema in practica.
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(collaboratrice et auteure secondaire) Dictionnaire juridique
des Communautés européennes, Paris, Presses universitaires
de France (PUF), coll. Les Grands Dictionnaires.

1. Quel est le type le plus adéquat de réception du droit
de I’Union européenne dans l’ordre juridique des Etats
membres, monisme, dualisme ou pluralisme juridique?

Je pense que le monisme peut étre considéré comme le
systéme le plus approprié pour le droit de I’'Union européenne
car il ne nécessite pas une réception de la norme externe par le
droit national.



CHAHIRA BOUTAYEB

Chahira Boutayeb este profesor de drept international si
drept al Uniunii Europene la Universitatea ,, Paris 1
Panthéon-Sorbonne”. A scris numeroase volume si articole
stiintifice, intre care amintim: , La solidarité dans |’Union
européenne, Eléments constitutionnels et matériels”, Dalloz,
Paris, colectia ,, Themes & commentaires”, 2011, ,,Droit et
institutions de [’Union européenne, la dynamique des
pouvoirs”, LGDJ, Paris, colectia ,,Systemes”, 2011; (ed.)
., L’ Union européenne: Union de droit, union des droits”,
Mélanges en [’honneur du Professeur Manin, Pedone, Paris,
2010, ,,Droit matériel de I’Union européenne. Libertés de
mouvement, espace de concurrence et intérét général”’, LGDJ,
Paris, colectia ,,Systemes”, 2009, ,, Droit européen —
Institutions, ordre juridique, contentieux”, Editions Ellipses,
Paris manual, colectia ,, Droit université”, 2007, A. Barav, C.
Philip si C. Boutayeb (in calitate de colaborator si autor
secundar), ,,Dictionnaire juridique des Communautés
europeennes”’, Presses universitaires de France (PUF), Paris,
colectia ,,Les Grands Dictionnaires”.

1. Care este forma cea mai adecvatd de receptare a
dreptului Uniunii Europene in ordinea juridica a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Cred ca monismul poate fi considerat sistemul cel mai
adecvat pentru dreptul Uniunii Europene, deoarece nu are
nevoie de receptarea normei externe de catre legislatia
nationala.
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Ce qui est, en effet, intéressant dans le systéme moniste
est le fait que le droit international (ou externe) et le droit
national forment un ordre juridique unique, ayant pour
fondement la recherche d’une unité et d’une cohésion. C’est
ainsi qu’un traité international qui lie un Etat de tradition
moniste, sujet de droit international, ne fera pas 1’objet d’une
transposition en droit interne par un acte spécial pour avoir
force de loi. Il sera valable directement en droit interne.

A T’inverse, dans I’approche dualiste, et 1a se situe la
difficulté pour le droit de 1 ‘Union, le droit international et le
droit national constituent deux systémes €¢gaux, indépendants
et cloisonnés. Il y a une sorte de parité. Aussi, pour étre valable
et pouvoir étre pleinement applicable sur le territoire national,
il est nécessaire que la norme de droit international soit intégrée
ou transposée dans 1’ordre juridique interne au moyen d’une
norme national supplémentaire. Il pourra ainsi par exemple
s’agir d’une loi du Parlement portant approbation du traité,
qui permettra de transformer la norme de droit international en
norme de droit interne. C’est ainsi le cas de I’Italie ou la
Belgique qui présente un systéme dualiste.

Dés lors, I’approche dualiste ne peut, par essence, convenir
a la logique immanente au droit de 1‘Union. En effet, il faut
bien comprendre qu’a la différence du droit international
classique, le droit de I’Union renvoie a un ordre juridique propre
qui se trouve étre intégré au systéme juridique des Etats
membres, et s’impose aux juridictions nationales.

Aussi, a I’inverse du systéme dualiste, la primauté du droit
de I’Union implique que la norme communautaire s’ incorpore
automatiquement dans I’ordre juridique des Etats membres, et
qu’elle produit des effets juridiques dans leur droit interne sans
avoir recours a une norme nationale d’introduction, ¢’est-a-dire
sans étre préalablement transposée dans une loi interne a 1’Etat
membre.
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Ceea ce este, Intr-adevar, interesant in sistemul monist este
faptul ca dreptul international (sau extern) si dreptul national
formeaza o ordine juridica unica, care are ca fundament cautarea
unei unitdti si coeziuni. Astfel, un tratat international care leaga
un stat cu traditie monista, subiect al dreptului international,
nu va face obiectul transpunerii in legislatia nationala printr-un
act special cu forta de lege.

Acesta va fi direct aplicabil in dreptul intern. in schimb, in
abordarea dualista, 1ar aici se gaseste dificultatea pentru dreptul
Uniunii, dreptul international si dreptul intern constituie doua
sisteme egale, independente si compartimentate. Exista un fel
de paritate. De asemenea, pentru a fi valabild si pe deplin
aplicabila pe teritoriul national, este necesar ca norma de drept
international sa fie incorporata sau transpusa in dreptul intern
prin intermediul unei norme nationale suplimentare. Acesta
poate fi, spre exemplu, o lege a parlamentului pentru ratificarea
tratatului, care va transforma norma de drept international in
norma juridica internd. Acesta este cazul Italiei si al Belgiei,
care au un sistem dualist.

Prin urmare, abordarea dualistd nu poate, in esenta, sd
convini logicii imanente a dreptului UE. Intr-adevar, trebuie
sa se inteleaga faptul ca, spre deosebire de dreptul international
clasic, dreptul Uniunii Europene se refera la o ordine juridicd
care urmeaza sa fie integrata in sistemul juridic al statelor
membre si care este obligatorie pentru instantele nationale.

De asemenea, spre deosebire de sistemul dualist,
suprematia dreptului UE implica faptul ca norma comunitara
este Incorporatd automat in ordinea juridica a statelor membre
si produce efecte juridice in dreptul lor intern, fard a recurge la
0 norma nationald, adica fara a fi transpusa intr-o lege interna
a statului membru.
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Par conséquent, le droit de I’Union, que ce soit a travers la
primauté ou I’effet direct, postule une logique moniste puisque
s’impose une cohésion des normes nationales et des normes de
1’Union. A cet égard, par 1’arrét Costa ¢/ ENEL, la Cour de
justice affirme en réalité que le systéme communautaire ne
peut s’accommoder que du monisme, faisant valoir que le droit
de I’Union instaure un ordre juridique autonome dont les con-
ditions de réception dans I’ordre interne devaient étre identique
sur I’ensemble des Etats membres. De méme, 1’arrét
Simmenthal'? précisera que le droit de 1’Union « fait partie
intégrante de 1’ordre juridique applicable sur le territoire de
chacun des Etats membres ». Le principe de primauté n’est
que I’expression d’une conception moniste, et non dualiste,
des relations entre le droit de I’Union et celui des Etats
membres.

On observera alors que selon que les Etats se rattachent &
la conception moniste ou dualiste, la norme externe pénétre
avec plus ou moins d’aisance dans 1’ordre interne selon les
procédures de réception établies.

Cependant, il convient de nuancer 1’aisance que procure
le monisme au regard des autres systemes, dans la mesure ou
1I’on observe parfois que les obstacles ou résistances ne résultent
pas tant de la tradition constitutionnelle de I’Etat mais de
I’application du droit de I’Union par les juridictions nationales.

Si nous prenons I’exemple de la France, I’intégration du
doit de I’Union dans I’ordre juridique interne ne devait a priori
soulever aucune difficulté car la France porte une tradition
moniste qui résulte précisément de 1’article 55 de la Constitu-
tion. Celui-ci établit que les traités internationaux ont, dés leur
publication, une autorité supérieure a celle des lois, sous réserve
d’avoir été régulierement ratifiés ou approuvés, et sous réserve
de réciprocité. Ce sont les seules conditions nécessaires afin

12 CJCE, 9 mars 1978, Simmenthal, aff. C-106/77.
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In consecinta, dreptul Uniunii, fie prin regula suprematiei
sau efectului direct, postuleaza o logica monista, deoarece
impune o coeziune a normelor nationale si a celor ale dreptului
UE. In acest sens, in hotararea Costa/ENEL, Curtea de Justitie
a afirmat, de fapt, ca sistemul comunitar se poate acomoda
doar cu monismul, sustindnd cé dreptul UE instituie o ordine
juridicd autonoma, ale carei conditii de receptare in ordinea
interna trebuie si fie aceleasi in toate statele membre. In mod
similar, in hotirarea Simmenthal'?, Curtea de Justitie specifici
faptul ca dreptul Uniunii ,,este o parte integrantd din ordinea
juridica aplicabila pe teritoriul fiecarui stat membru”. Principiul
suprematiei este doar expresia unei relatii moniste, iar nu
dualiste, intre dreptul UE si cel al statelor membre.

Observam ca, dupa cum statele urmeaza conceptia monista
sau dualista, norma externa intrd cu mai multa sau mai putinad
usurintd In ordinea internd, conform procedurilor de receptare
stabilite.

Este necesar totusi sd se nuanteze usurinta pe care o aduce
monismul in raport cu alte sisteme, in masura in care se observa
uneori ca obstacolele sau rezistenta nu sunt atat rezultatul
traditiei constitutionale a statului, ci al aplicarii dreptului UE
de cétre instantele nationale.

Daca ludam exemplul Frantei, integrarea dreptului Uniunii
Europene 1n ordinea de drept interna nu ar trebui sa ridice, a
priori, vreo dificultate, deoarece Franta are o traditie monista,
care reiese tocmai din art. 55 din Constitutie. Acesta prevede
ca tratatele internationale au, dupd publicare, o autoritate
superioara celei a legilor, cu conditia ca acestea sa fi fost
ratificate sau aprobate in mod corespunzator si sub rezerva
reciprocitatii. Acestea sunt singurele conditii necesare ca

12 CJCE, 9 martie 1978, Simmenthal, cauza 106/77.
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que le droit international produise des effets immédiats en droit
interne Il n’est pas utile d’introduire la norme externe dans
I’ordre juridique national par des lois ou des réglements afin
qu’elle constitue une source immédiate de droit.

Aussi, a la lumiére de I’article 55 de la Constitution, les
traités de I’Union tirent leur force en droit interne de la Consti-
tution elle-méme, puisqu’ils sont ratifiés sur la base du texte
constitutionnel. Or, des difficultés se sont posées au sein des
juridictions nationales, tout particuliérement administratives
et judiciaires, qui ont estimé, a tort, que considérer que la
législation nationale 1I’emporte sur le droit interne les conduirait
a s’¢loigner de la volonté du législateur. Ce n’est que
progressivement et de maniére laborieuse que les juridictions
frangaises se sont ralliées au principe de primauté.

Par exemple, sur la question des rapports qu’entretient le
droit de I’'Union avec 1’ordre constitutionnel interne, toujours
a propos du droit frangais, si les traités sont incontestablement
supérieurs a la loi du fait de I’article 55 de la Constitution, la
supériorité du droit de 1’Union, dont font partie les traités
comme source primaire, sur la Constitution est alors difficile a
¢établir car précisément les traités n’ont une autorité qu’en vertu
de la Constitution.

L’analyse qu’implique ’article 55 s’oppose, a priori, a
I’affirmation d’une primauté du droit de I’Union sur le texte
constitutionnel. Une telle impossibilité a été clairement affirmée
dans 1’arrét Sarran'® lorsque le Conseil d’Etat refuse de cen-
surer un décret relatif au référendum sur I’avenir de la
Nouvelle-Calédonie.

En effet, le Conseil d’Etat fait valoir que la supériorité
conférée par I’article 55 de la Constitution aux engagements
internationaux, en I’espéce la CEDH et le Pacte des Nations
unies sur les droits civils et politiques, ne s’applique pas aux
dispositions de nature constitutionnelle.

13 CE, Ass., 30 octobre 1998, Sarran et Levacher.
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dreptul international sa produca efect imediat in dreptul intern.
Nu este util sa se introduca norma externa in ordinea juridica
nationald prin legi sau regulamente, cu scopul de a constitui
imediat un izvor de drept.

De asemenea, avand in vedere art. 55 din Constitutie,
tratatele Uniunii produc efecte in dreptul intern avand in vedere
cd sunt ratificate, chiar in temeiul Constitutiei. Cu toate acestea,
au apdrut dificultati in fata jurisdictiilor nationale, in special
administrative si judiciare, care au inceput sa considere ca,
daca reglementarea internationald prevaleaza asupra dreptului
intern, aceasta s-ar indeparta de intentia legiuitorului. Numai
treptat si cu migald instantele franceze au conturat principiul
suprematiei.

Spre exemplu, cu privire la raportul dintre dreptul Uniunii
Europene si ordinea constitutionala internd, intotdeauna, din
perspectiva dreptului francez, in cazul in care tratatele sunt
incontestabil superioare legii interne, ca urmare a art. 55 din
Constitutie, superioritatea dreptului comunitar, care include
tratatele ca izvor primar, asupra Constitutiei este dificil de
stabilit tocmai pentru ca tratatele au o anumita autoritate doar
in temeiul Constitutiei.

Analiza pe care o implicd art. 55 se opune, a priori,
afirmarii suprematiei dreptului UE asupra Constitutiei. Aceastd
imposibilitate a fost afirmati clar in cauza Sarran'3, in care
Consiliul de Stat a refuzat sa cenzureze un decret privind
referendumul vizand viitorul Noii Caledonii.

Intr-adevir, Consiliul de Stat a sustinut ca superioritatea
conferita de art. 55 din Constitutie angajamentelor interna=
tionale, in acest caz, CEDO si Pactul ONU cu privire la dreptu-
rile civile si politice, nu se aplica dispozitiilor constitutionale.

13 Consiliul de Stat, Ass., 30 octombrie 1998, Sarran et Levacher.



56 European Union Law and the Constitutional Courts of the Member States. Interviews

La méme approche a été retenue par la Cour de cassation
dans son arrét Fraisse'*, dans lequel elle considére a son tour
que la supériorité conférée par la Constitution aux engagements
internationaux n’est pas applicable aux dispositions
constitutionnelles.

D’autres termes, il n’est pas possible, contrairement a ce
qu’invite a faire la jurisprudence Simmenthal, de demander au
juge de s’écarter de sa fonction et de préférer la norme
internationale ou plus précisément la norme de I’Union a la
norme constitutionnelle, puisque celle-ci n’existe que parce
qu’elle a été rendue possible par la Constitution.

Dans la logique interniste, la Constitution est la norme
supérieure a laquelle toutes les autres normes, méme la norme
de I’Union, doivent se soumettre. Aussi, sur le plan
constitutionnel, la primauté consacrée par I’arrét Costa ¢/ ENEL
et confortée par 1’arrét Simmenthal au regard de la mission du
juge, n’est que relative a la lumiére de ’interprétation faite par
le juge national et de I’article 55.

Aussi, si le monisme apparait la plus appropriée pour
promouvoir 1’intégration du droit de 1’Union, il reste que
I’application qui en est faite par les juridictions nationales est
une variable a prendre en considération. Ce parametre atténuera
ou exacerbera les résistances a I’intégration du droit I’Union
au sein de I’ordre juridique national.

2. Dans une logique systémique, la coexistence entre
DPordre juridique interne et ’ordre juridique étranger est
concurrente ou pas? Comment pourrait-il étre respecté les
deux suprématies - de la Constitution dans ’ordre juridique
interne - et ’ordre juridique de I’Union européenne?

En théorie, dans la mesure ou le droit de 1’Union postule
le monisme, les deux systémes juridiques ne sont pas en

14 Cass. civ. Ass. plén., 2 juin 2000, Fraisse.
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Aceeasi abordare a fost adoptata de cétre Curtea de Casatie
in hotdrarea Fraisse'*, in care considera, la randul siu, ca
superioritatea conferitd de Constitutie angajamentelor
internationale nu se aplica prevederilor constitutionale. Cu alte
cuvinte, nu este posibil, contrar a ceea ce invita jurisprudenta
Simmenthal, sa se solicite judecatorului sa se indeparteze de la
functia sa si sa prefere standardul international, sau mai exact
norma Uniunii Tnaintea normei constitutionale, deoarece
aceasta exista doar pentru ca acest fapt a fost facut posibil de
Constitutie.

Intr-o logica interna, Constitutia este norma superioari la
care toate celelalte norme, chiar ale Uniunii, trebuie sa se
conformeze. De asemenea, in plan constitutional, regula
consacratd in Costa/ENEL si Simmenthal, cu privire la misiunea
judecatorului, este doar relativa, in functie de interpretarea data
de catre instanta nationald si art. 55.

De asemenea, dacd monismul este considerat cel mai
potrivit pentru a promova integrarea dreptului Uniunii, rimane
ca aplicarea sa de catre instantele nationale sa constituie o
variabila de luat in considerare. Acest parametru va atenua sau
exacerba rezistenta la integrarea dreptului UE in ordinea
juridica nationala.

2. Intr-o logicd de sisteme, coexistenta dintre ordinea
Jjuridica internd si ordinea juridicd externd este sau nu este
una concurenti? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
juridice a Uniunii Europene?

In teorie, in masura in care dreptul Uniunii postuleazi
monismul, cele doud sisteme juridice nu sunt concurente, ci

14 Cour de Cassation, civ.,j Ass. plén., 2 iunie 2000, Fraisse.
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concurrence mais sont appelées a coexister. De ce point de
vue, il convient de créer et stimuler les conditions d’une
coexistence, et de ne pas entrer en conflit avec les systémes
juridiques nationaux, notamment les qualifications légales ou
les traditions constitutionnelles internes, en tenant compte des
spécificités de chacun des ordres juridiques et ce d’autant que
le droit de I’Union tire son efficacité par un mécanisme de
relais que constituent en permanence les juridictions nationales.

A cet égard, on observe, contrairement a ce qui est souvent
prétendu, une volonté d’épargner ou du moins de ménager les
spécificités internes et ce a la fois dans les traités, de par leur
laconisme sur de nombreuse notions, et au travers de la
jurisprudence de la Cour, ce qui démontre que le droit de
1’Union n’a pas pour ambition premiére de porter atteinte aux
spécificités internes. La seule exigence qui préside au
raisonnement du législateur ou du juge est I’application du droit
de I’Union.

Toutefois, se dessine indéniablement une certaine concur-
rence puisque, par définition, 1’ordre juridique de 1’Union peut
étre source de rapports conflictuels. En effet, il a fait naitre des
principes comme la primauté ou I’effet direct qui sont souvent
percus comme une ingérence dans I’office du juge national et
une mise en concurrence entre les systemes normatifs.

En réalité, 1’articulation entre 1’ordre juridique de I’Union
et les différents ordres juridiques nationaux s’est souvent placée
sou I’angle de la confrontation au sein de certains ordre juridi-
ques nationaux, car, dés I’instant ou il est établi que le droit de
I’Union a vocation a s’appliquer immédiatement et directement
dans les ordres juridiques nationaux, il entre en conflit avec la
norme nationale si celle-ci lui est ou sera contraire.

Mais, il faut rappeler qu’il ne s’agit la que de la mise en
ceuvre des obligations de conformité prises par les Etats
membres et une application du principe de coopération loyale.
L’appartenance a I’Union européenne implique le respect des
engagements auxquels ont souscrit les Etats membres.
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sunt chemate sa coexiste. Din acest punct de vedere, ar trebui
sa se creeze si sa se stimuleze conditii pentru coexistentd si
pentru ca dreptul UE sa nu intre in conflict cu sistemele juridice
nationale, in special cu calificarile juridice sau cu traditiile
constitutionale interne, tinand seama de specificul fiecarei
ordini juridice si de faptul cd dreptul Uniunii Europene isi deriva
eficacitatea dintr-un mecanism de releu constituit permanent
de instantele nationale.

In acest sens, existi, contrar a ceea ce se sustine deseori, 0
dorinta de a salva sau cel putin de a proteja particularitatile
interne si, de aceastd datd in tratate, prin concizie si prin
concepte numeroase, precum si prin jurisprudenta Curtii, cea
ce aratd cd dreptul UE nu are ca scop principal subminarea
specificului national. Singura cerintd pentru rationamentul
legislativului sau al judecatorului este aplicarea dreptului
Uniunii.

Apare totusi Tn mod incontestabil o anumita concurenta,
deoarece, prin definitie, ordinea juridicd a Uniunii poate fi o
sursd de raporturi conflictuale. Intr-adevir, ea a dat nastere
unor principii, cum ar fi suprematia sau efectul direct, care
sunt privite adesea ca ingerinte in activitatea instantelor
nationale si o punere in concurenta a sistemelor normative.

In realitate, raportul dintre ordinea juridica a Uniunii sl
diferitele ordini juridice nationale este adesea plasat sub unghiul
confruntdrii n interiorul unor ordini juridice nationale, pentru
ca, de indatd ce s-a stabilit ca dreptul UE se aplica imediat si
direct 1n ordinea juridica nationald, acesta intrd in conflict cu
norma nationald, indiferent dacd este sau nu contrara.

Trebuie amintit insd ca este vorba doar despre punerea in
practica a obligatiilor de conformare asumate de statele membre
si de aplicarea principiului cooperarii loiale. Calitatea de
membru al Uniunii Europene presupune respectarea angaja-
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La spécificité du droit de I’Union, inhérente au systeme
établi par les traités, est qu’il amene a une redéfinition de
I’office du juge interne lequel doit respecter la norme de I’Union
si la norme interne n’est pas compatible. Est-il besoin de
rappeler que I’intégration du droit de I’Union au droit de chaque
Etat membre a pour incidence I’impossibilité pour les autorités
nationales, qu’elles soient juridictionnelles ou non, de faire
prévaloir une mesure inférieure, adoptée unilatéralement, au
risque d’Oter au traité toute sa portée et son efficacité. L’idée
majeure est que le droit de I’Union ne peut se préter a des
applications relatives ou hétérogénes selon les Etats.

Il est bien établi par ’arrét Simmenthal que lorsque le juge
interne est confronté a un conflit de normes, en sa qualité de
juge national, celui-ci est chargé d’appliquer, dans les limites
de ses compétences, les dispositions du droit de 1’Union.

Il a I’obligation d’assurer le plein effet de ces normes, en
laissant au besoin inappliquée de sa propre autorité toute dis-
position contraire de la 1égislation nationale méme postérieure,
sans qu’il ait & demander ou attendre 1’élimination préalable
de celle-ci par voix législative ou par tout autre procédé
constitutionnel. Il s’agit d’une obligation qui se pose au juge
et qui vient se greffer a son office traditionnel.

De surcroit, la Cour insiste sur 1’absence de délai entre le
moment de la constatation de I’incompatibilité et I’application
du droit de I’Union, ce qui signifie que le juge doit écarter a
tout moment la norme nationale si cela est nécessaire.
L’application du droit de I’Union ne doit pas dépendre d’un
délai, qu’il soit imposé par une procédure législative ou
constitutionnelle. Aussitot que le juge constate, par ses propres
moyens, 1’existence d’une incompatibilité entre une loi interne
et une norme de 1’Union, il doit immédiatement faire prévaloir
cette dernicre.
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mentelor asumate de statele membre. Specificitatea dreptului
Uniunii Europene, inerenta sistemului stabilit prin tratate,
conduce la o redefinire a functiilor judecatorului intern, care
trebuie sa respecte normele Uniunii in cazul in care normele
interne nu sunt compatibile. Este necesar sa amintim faptul cd
integrarea dreptului Uniunii in dreptul fiecarui stat membru
are ca efect imposibilitatea autoritatilor nationale, judiciare sau
nu, de a mentine o masurd inferioara adoptatd unilateral, cu
riscul de a lipsi tratatul de efect util. Ideea principala este ca
dreptul UE nu poate fi supus unei aplicari relative sau eterogene,
in functie de fiecare stat.

Prin hotararea Simmenthal s-a stabilit ca, atunci cand
judecdtorul national se confruntd cu un conflict de norme, in
calitatea sa de judecator national, este chemat sa aplice
dispozitiile dreptului Uniunii Europene, in limitele competentei
sale.

El are obligatia de a asigura efectul deplin al acestor norme,
lasand neaplicate la nevoie orice dispozitii contrare ale
legislatiei nationale, chiar ulterioare fiind, fard sa solicite sau
sd astepte abrogarea acelei dispozitii pe cale legislativd sau
prin alte parghii constitutionale. Aceasta este o obligatie care
se opune judecatorului si care se grefeazd pe rolul sdu
traditional.

In plus, Curtea [de Justitie] a subliniat absenta intervalului
de timp intre momentul constatarii neconcordantei si aplicarea
dreptului UE, ceea ce inseamnd ca judecatorul trebuie sd
inldture norma nationala, in orice moment, daca este necesar.
Aplicarea dreptului UE nu ar trebui sd@ depindd de un termen
impus printr-o procedura legislativa sau constitutionala. De
indatd ce judecatorul constatd, prin propriile sale mijloace,
existenta unui conflict intre o lege interna si 0 norma a Uniunii,
el va oferi imediat prioritate celei din urma.
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La mission du juge a été a nouveau affirmée par la Cour,
dans I’arrét Factortame'®, lorsque celle-ci conclut qu’il y a
lieu pour le juge interne de suspendre ’application d’une
législation nationale contraire au droit de 1’Union jusqu’a ce
qu’un jugement sur le fond soit rendu. Le juge de I’'Union doit
suspendre immédiatement, en vertu du droit de I’Union et méme
en ’absence d’une telle procédure par le droit interne,
I’application de la mesure nationale jusqu’a ce que
I’incompatibilité soit confirmée par la Cour. Le juge doit le
faire méme si le droit interne non seulement ne le prévoit pas,
mais le lui interdit.

Il semble évident que le juge interne est ici investi d’une
mission qui le place au premier rang dans 1’application du droit
de I’Union et peut placer dans un rapport concurrentiel entre
les différentes regles applicables.

Néanmoins, la mise en place de mécanismes de
comptabilité préventifs entre normes de I’Union et normes
nationales ainsi que le dialogue des juges peuvent étre des
vecteurs pertinents afin de surmonter les obstacles et les
réserves et éviter une intensification de la concurrence entre
systemes.

Par exemple, en droit frangais, concernant les normes
primaires du droit de I’Union, 1’article 54 de la Constitution
instaure un contrdle préalable de constitutionnalité des traités.
Il soumet la ratification des traités a la Constitution au terme
d’un contrdle de conformité. Celui-ci est exercé par le Conseil
constitutionnel qui est alors saisi pour examiner les engage-
ments internationaux postérieurs a la Constitution, et déclarer
s’ils lui sont compatibles.

Si tel n’est pas le cas, la ratification ne pourra avoir lieu
qu’au terme d’une révision de la Constitution. Dé¢s lors, en cas

15 CJCE, 19 juin 1990, Factortame, aff. C-213/89.
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Misiunea judecdtorului a fost din nou afirmata de catre
Curte in hotirarea Factortame'®, atunci cand ajunge la
concluzia ca este de competenta instantei nationale sd suspende
aplicarea legislatiei nationale contrare dreptului Uniunii
Europene pana la pronuntarea hotdrarii pe fond. Judecatorul
trebuie sd suspende imediat, in temeiul dreptului UE si in lipsa
unei astfel de proceduri in dreptul intern, aplicarea dispozitiei
nationale pand cand incompatibilitatea va fi confirmata de
Curte. Judecatorul trebuie sa procedeze la fel nu doar cand
dreptul intern nu dispune aceastd solutie, ci si atunci cand o
interzice.

Este evident cd judecatorul national este investit aici cu o
misiune care il situeazd in primele randuri in ceea ce priveste
aplicarea dreptului Uniunii si se poate plasa intr-un raport de
concurentd intre diferitele reguli aplicabile.

Cu toate acestea, punerea in aplicare a unor mecanisme de
compatibilitate preventive intre normele dreptului UE si cele
nationale, precum si dialogul judecdtorilor, pot fi vectori
relevanti pentru depdsirea obstacolelor si rezervelor si pentru
evitarea unei intensificari a concurentei intre sisteme.

Spre exemplu, in dreptul francez, in ceea ce priveste
normele primare ale dreptului UE, art. 54 din Constitutie
stabileste un control prealabil de constitutionalitate a tratatelor.
El prezinta ratificarea tratatelor potrivit Constitutiei, in urma
unui control de conformitate. Este exercitat de Consiliul
Constitutional, care este apoi sesizat pentru a examina
angajamentele internationale posterioare Constitutiei si a stabili
dacd acestea sunt compatibile sau nu cu tratatul.

Daca nu este cazul, ratificarea poate avea loc doar dupd
revizuirea Constitutiei. Prin urmare, in caz de conflict intre un

15 CJCE, 19 iunie 1990, Factortame, cauza C-213/89.
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d’incompatibilité entre un traité de I’Union et la Constitution,
le contrdle a priori permet d’éviter le conflit de normes.

Pour le droit dérivé, il s’agit davantage du dialogue des
juges qui permet de surmonter la concurrence des systemes.
En effet, méme s’il est toujours possible en théorie qu’un acte
de droit dérivé entre en contradiction avec la Constitution, en
pratique, ce risque est amoindri par I’action de la Cour de jus-
tice qui peut exercer un contrdle de 1égalité sur 1’acte dérivé et
s’assurer ainsi de sa conformité avec les principes généraux
du droit de I’Union, issus des traditions constitutionnelles com-
munes aux Etats membres.

3. Pensez-vous que la suprématie absolue et inconditio-
nnelle du droit de I’Union européenne a influencé de maniére
décisive la jurisprudence des cours constitutionnelles des Etats
membres? Quelles sont les exigences relatives a I’utilisation
des normes juridiques de I’Union européenne et de la juris-
prudence de la Cour de justice de I’Union européenne par
les tribunaux constitutionnels?

Je pense que I’influence du droit de I’Union sur les cours
constitutionnelles s’est principalement manifestée au regard
de la place des droits fondamentaux qui sont venus enrichir les
systémes juridiques nationaux lesquels n’avaient pas une tra-
dition particuliére en la matiére, ou bousculé ceux qui, au
contraire, étaient dotés d’un important catalogue de droits
fondamentaux.

On observe que certaines cours constitutionnelles,
particuliérement les juridictions des Etats entrés en 2004, ont dit
s’adapter a la jurisprudence de la Cour, notamment celle relative
au droits fondamentaux, et intégrer a cet égard le principe de
primauté dans leur raisonnement, tout en s’attachant & ménager
les particularités de leur propre ordre juridique et leurs traditions.
Au fur et a mesure de I’affermissement des droits fondamentaux
dans I’ordre juridique de I’Union, I’exigence quant a leur respect
a pénétré le raisonnement des cours constitutionnels internes.



Dreptul Uniunii Evropene si Tribunalele Constitufionale ale Statelor membre. Interviuri 65

tratat al Uniunii si Constitutie, controlul a priori permite
evitarea conflictului intre norme.

Pentru dreptul derivat, este vorba mai mult despre dialogul
dintre judecatori, care permite depasirea concurentei intre
sisteme. Chiar daca teoretic este posibil ca dreptul derivat sa
fie in contradictie cu Constitutia, in practica acest risc este
atenuat prin actiunea Curtii de Justitie, care poate exercita un
control asupra legalitatii actului derivat, asigurand astfel
conformitatea acestuia cu principiile generale ale dreptului UE,
izvorate din traditiile constitutionale comune ale statelor
membre.

3. Credeti ca suprematia absoluta si neconditionata a
dreptului Uniunii Europene a influentat in mod decisiv juris-
prudenta tribunalelor constitutionale ale statelor membre?
Trebuie sa existe conditii pentru utilizarea normelor de drept
al Uniunii Europene si a jurisprudentei CJUE de tribunalele
constitutionale?

Cred ca influenta dreptului Uniunii Europene asupra
Curtilor Constitutionale s-a manifestat, n principal, in ceea ce
priveste locul drepturilor fundamentale, care au imbogatit
sistemele juridice nationale ce nu aveau o anumita traditie in
materie, sau dimpotriva, le-au afectat pe cele dotate cu un
important catalog al drepturilor fundamentale.

Se observa ca unele curti constitutionale, in special cele
din statele care au aderat in 2004, au trebuit sa se adapteze la
jurisprudenta Curtii, inclusiv cu privire la drepturile funda-
mentale, si, in acest sens, sa integreze principiul suprematiei
in rationamentul lor, avand in vedere particularitatile interne
ale propriului sistem si traditiile lor juridice. Consolidarea
drepturilor fundamentale din ordinea juridicd a UE, ca o cerintd
pentru conformitate, a intrat practic in rationamentul curtilor
constitutionale nationale.
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De maniére symétrique, pour les Etats pour lesquels au
contraire les droits fondamentaux ont toujours occupé une place
majeure dans leur ordonnancement interne, il y a eu la nécessité
de placer le droit de 1Union dans I’axe majeur du raisonnement
du juge constitutionnel d’autant que nous savons que le principe
de primauté bénéficie d’une large assise puisque la Cour a
confirmé la prévalence absolue du droit de I’Union sur les
normes constitutionnelles nationales'®. Elle estime, a propos
des dispositions constitutionnelles relatives aux droits fonda-
mentaux, que 1’invocation par un Etat d’atteinte portée soit
aux droits fondamentaux, tels qu’ils sont formulés par la Con-
stitution d’un Etat membre, soit aux principes d’une structure
constitutionnelle nationale, ne saurait affecter la validité d’un
acte de I’Union ou son effet sur le territoire de cet Etat!”. A cet
égard, I’Allemagne est certainement un Etat qui a suscité de
sérieuses difficultés, et ce de maniére symptomatique, compte
tenu de la place des droits fondamentaux et d’un contrdle de
constitutionnalité aiguis€¢ mais aussi de sa tradition dualiste
propice aux obstacles a la reconnaissance de la primauté.

Par la jurisprudence dite Solange, la position de la Cour
constitutionnelle allemande revendiquera une conception
exigeante de la protection des droits fondamentaux puisqu’elle
établira un rapport trés étroit entre la reconnaissance des droits
fondamentaux dans 1’ordre juridique de 1’Union et son accep-
tation de la primauté du droit de I’Union sur le droit allemand'®.
La Cour de Karlsruhe considérera que la reconnaissance de la
primauté sur le droit interne ne fait pas obstacle a ce qu’elle
controle la conformité des reglements et de la législation

16 CJCE, 11 janvier 2000, Kreil, aff. C-285/98.

7 CICE, 17 décembre 1970, Internationale Handelsgesellschafi, aff.
11/70; v. également CJCE, 13 juillet 1972, Commission c/ Italie, aff. C-48/
71.

18 Cour constitutionnelle allemande, Solange I, 29 mai 1974.
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Simetric, pentru statele in care, din contra, drepturile
omului au ocupat intotdeauna un loc important in sistemele lor
interne, a fost necesara plasarea dreptului Uniunii in axa majord
arationamentului judecatorului constitutional, mai ales ca stim
ca principiul suprematiei are o marja ampla, deoarece Curtea a
admis prevalenta absoluta a dreptului UE asupra normelor
constitutionale nationale'®. Aceasta considers, in privinta dispo-
zitiilor constitutionale referitoare la drepturile fundamentale,
ca invocarea de cdtre un stat a incalcarii drepturile funda-
mentale, asa cum au fost formulate prin Constitutie sau prin
principiile constitutionale nationale, nu poate afecta validitatea
unui act al Uniunii sau efectul acestuia pe teritoriul acelui stat'”.
In acest sens, Germania este, cu sigurantd, un stat care a ridicat
serioase dificultdti, intr-o maniera simptomatica, avand in
vedere rolul drepturilor fundamentale si controlul vigilent de
constitutionalitate, precum si traditia sa dualistd, de naturd sa
creeze obstacole in recunoasterea suprematiei.

Prin jurisprudenta Solange, pozitia Tribunalului Federal
Constitutional din Germania va pretinde o abordare exigentd
privind protectia drepturilor fundamentale, astfel cum se va
stabili o relatie foarte stransad Intre recunoasterea drepturilor
fundamentale in ordinea juridicd a Uniunii si acceptarea
suprematiei dreptului UE asupra dreptului german'®. Tribunalul
de la Karlsruhe va considera cad recunoasterea suprematiei
asupra dreptului intern nu impiedica controlul conformitatii
reglementarilor si legislatiei comunitare in general, n raport
cu drepturile fundamentale, care sunt garantate in Constitutie.

16 CJCE, 11 ianuarie 2000, Kreil, cauza C-285/98.

17CICE, 17 decembrie 1970, Internationale Handelsgesellschaft, cauza
11/70; a se vedea si CJCE, 13 iulie 1972, Comisia/Italia, cauza 48/71.

18 Tribunalul Federal Constitutional din Germania, Solange I, 29 mai
1974.
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communautaire en général, au regard des droits fondamentaux
qui font I’objet d’une garantie dans la Constitution interne. Et,
c’est au regard de la forte évolution traversée par 1’Union,
notamment avec l’essor du Parlement européen et
I’affermissement des droits fondamentaux dans son ordre
juridique, que la Cour constitutionnelle s’est vue contrainte de
faire évoluer sa position!® et estimera que, désormais, la place
qu’accorde la Cour aux droits fondamentaux et la référence
expresse a la CEDH satisfont aux exigences qu’elle avait
précédemment posées par celle-ci dans sa jurisprudence. Elle
estimera qu’il n’y a pas lieu par conséquent de controler la
législation communautaire au regard des droits fondamentaux,
tant que la Cour de justice continuerait d’assurer une protec-
tion satisfaisante des droits fondamentaux.

Sa position sera cependant plus nuancée a I’occasion de la
décision qu’elle rendra a propos du traité de Maastricht, le 12
octobre 1993, puisque elle se considérera compétente pour
examiner si les actes dérivés sont conformes aux standards
établis par les droits fondamentaux et si la Communauté agit
dans les limites de ses compétences.

De méme, dans I’arrét Lishonne du 30 juin 2009 relatif a
loi d’approbation du traité de Lisbonne, la Cour constitu-
tionnelle mettra en avant de nouveau ses traditionnelles réserves
mais avec une plus forte intensité méme si elle ne marque pas
un revirement spectaculaire dans sa jurisprudence. Cet arrét
ne fait en réalité que s’inscrire dans la continuité des arréts
Solange avec une insistance particuliére sur les exigences de
la Loi fondamentale relatives a la protection des principes
constitutifs de 1’identité constitutionnelle, et la nécessité de ne
pas priver le Bundestag de son droit d’¢lire, et donc de maintenir
de maniére satisfaisante a 1’échelle interne les conditions d’une
démocratie.

19 Cour constitutionnelle allemande, 22 octobre1986, Solange II.
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Si, urmare a evolutiei puternice traversatd de Uniune, In special
prin cresterea rolului Parlamentului European si consolidarea
drepturilor fundamentale in ordinea juridica, Tribunalul
Federal Constitutional a fost constrans sa faca sa evolueze
pozitia sa'® si si considere ci, de la acel moment inainte,
locul acordat de CJUE drepturilor fundamentale si trimiterea
expresa la CEDO satisfac cerintele invocate anterior de
Tribunalul Federal Constitutional in jurisprudenta sa. El a
apreciat cd nu este cazul, prin urmare, sa se controleze
legislatia comunitard in ceea ce priveste drepturile
fundamentale, atat timp cat Curtea de Justitie va continua sa
ofere o protectie satisfacatoare a acestora.

Pozitia sa va fi, cu sigurantd, mult mai nuantatd cu ocazia
deciziei cu privire la Tratatul de la Maastricht din 12
octombrie 1993, deoarece Tribunalul Federal Constitutional
considerd necesar sd examineze daca actele derivate sunt
conforme cu standardele stabilite pentru drepturile
fundamentale si daca Comunitatea actioneazd sau nu in
limitele competentelor sale.

In mod similar, in hotirarea Lisabona din 30 iunie 2009
privind legea de aprobare a Tratatului de la Lisabona, Tribunalul
Federal Constitutional va evidentia din nou rezervele sale
traditionale, dar cu o intensitate mai mare, chiar daca nu
marcheazi o schimbare spectaculoasa in jurisprudenta sa. In
realitate, aceasta hotarare se inscrie in continuitatea hotararilor
Solange cu o insistenta speciald asupra cerintelor Legii
fundamentale cu privire la protectia principiilor constitutive
ale identitatii constitutionale si necesitatea de a nu priva
Bundestag-ul de dreptul de a alege, s, astfel, de a mentine de o
maniera satisfacatoare conditiile democratiei.

19 Tribunalul Federal Constitutional din Germania, 22 octombrie 1986,
Solange 1.
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L’exemple du juge constitutionnel allemand démontre
clairement qu’il est essentiel, dans le raisonnement adopté, de
tirer profit du dialogue avec le juge de I’Union et d’étre attentif
a I’évolution, notamment institutionnelle, de I’intégration
européenne afin de dégager un jurisprudence favorable a
I’application du droit de I’Union.

4. Est-ce que le fait que les actes de droit de I’Union
européenne sont déclarés comme étant contraire aux
constitutions nationales influent sur la suprématie du droit
de I’Union européenne ou devrait-il étre autorisé dans
certaines circonstances, par exemple en ce qui concerne le
respect des droits humains fondamentaux? Dans un tel
contexte, si la doctrine de la responsabilité de I’Etat pour
violation de la législation de I’Union européenne soit
réexaminée?

Oui, je pense que le fait d’envisager une norme européenne
inconstitutionnelle souléve un réel probléme qui est méme de
nature quasiment existentiel pour le droit de I’Union car une
telle éventualité peut conduire a des applications aléatoires ou
contingentes, ce qui va en I’encontre du principe d’intégration.
En effet, cela ruinerait le principe d’unité du droit de I’Union
et la nécessaire homogénéité dans son application.

Il est impératif de maintenir une stricte application du droit
de I’Union par les autorités constitutionnelles internes d’autant
qu’il existe, dans certains ordres juridiques, des mécanismes
de comptabilité préventive, comme en droit frangais avec
I’article 54 de la Constitution, ce qui permet d’assurer la
conformité et d’éviter toute incompatibilité.

Et, je ne pense pas qu’il faille tempérer le régime de la
responsabilité de 1I’Etat membre du fait de la méconnaissance du
droit de I’'Union car en cas de non-inapplication du droit de I’Union,
notamment dans les cas de manquement persistant ou de récidive,
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Exemplul Tribunalului Federal Constitutional demon-
streaza Tn mod clar ca este esential, in rationamentul adoptat,
ca judecatorii nationali sa beneficieze de dialogul cu judecatorii
Uniunii Europene si sd fie atenti la evolutii, inclusiv la
integrarea europeand pentru a ajunge la o jurisprudenta
favorabila aplicarii dreptului Uniunii.

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisa
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina raspunderii statului pentru
incalcarea dreptului Uniunii Europene?

Da, cred ca a lua in considerare o normd europeana
neconstitutionald ridicd o problema care este chiar natura
cvasi-existentiala a dreptului UE, deoarece o astfel de
eventualitate poate conduce la aplicari aleatorii sau contingente,
contrare principiului integrarii. Intr-adevir, aceasta ar distruge
principiul unitatii dreptului UE, precum si coerenta necesara
in aplicarea sa.

Este imperativ sa se mentind o aplicare stricta a dreptului
UE de catre autoritatile constitutionale interne, mai ales ca in
unele ordini juridice existd mecanisme de compatibilitate
preventive, precum este art. 54 din Constitutie in dreptul
francez, ceea ce ajuta la asigurarea conformitatii si la evitarea
oricarei incompatibilitati.

Sinu cred cd ar trebui temperat regimul raspunderii statului
membru in ceea ce priveste incalcarea dreptului UE deoarece,
in caz de neaplicare a dreptului UE, in special in cazurile de
incalcari persistente sau de recidivd, justitiabilul trebuie sa



72 Evropean Union Law and the Constitutional Courts of the Member States. Interviews

le justiciable doit pouvoir engager la responsabilité de 1’Etat afin
d’obtenir, le cas échéant, réparation du dommage subi®’.

Non seulement ce régime de responsabilité doit étre
préservé mais aussi renforcé et encouragé dans la pratique
contentieuse nationale puisque nous avons pu constater dans
la jurisprudence récente de la Cour, que la mise en ceuvre de la
responsabilité de 1’Etat apparait comme une solution alterna-
tive en cas de difficulté afin de contraindre I’Etat & appliquer
la Iégislation de I’Union, comme en témoigne la jurisprudence
Dominguez?'. En effet, s’il n’est pas possible d’invoquer
techniquement une directive au regard de ses qualités, la solu-
tion qui se présente au justiciable est alors d’introduire une
action en responsabilité.

Par conséquent, I’action en responsabilité de I’Etat demeure
une voie de recours efficace et précieuse qu’il faut conforter
d’autant qu’elle ne se limite pas a la non-transposition des di-
rectives. En effet, le principe de la responsabilité de I’Etat a
été retenu par la Cour a 1’occasion d’autres situations de
manquement au droit de I’'Union, comme le maintien en vigueur
ou I’adoption d’une loi contraire a une disposition du traité??
et a propos d’une mauvaise transposition d’une directive par
I’autorité réglementaire?’. La Cour considére, a cet égard, que
le principe de responsabilité de I’Etat est inhérent au droit de
[’Union et au systéme des traités**.

20 CICE, 4 juillet 2006, Adeneler, aff. C-212/04; CICE, 23 avr. 2009,
Angelidaki aff. jointes C/378/07 a C-380/07.

2L CJUE, 24 janvier 2012, Maribel Dominguez, aff. C-282/10.

22 CICE, 5 mars 1996, Brasserie du pécheur et Factortame III, aff.
jointes C-46/93 et aff. C-48/93.

23 CICE, 24 septembre 1998, Brinkmann Tabakfabriken, aff. C-319/96.

24V . notamment CJUE, 25 novembre 2010, Fuf3, aff. C-429/09; CJUE,
4 mars 2013, Jutat Leth, aff. C-420/11.
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invoce raspunderea statului pentru a obtine, daca este necesar,
repararea prejudiciului suferit®°,

Regimul raspunderii trebuie nu doar pastrat, ci, de
asemenea, consolidat si incurajat in litigiile de pe rolul
instantelor nationale, deoarece am constatat in jurisprudenta
recenta a Curtii ca punerea in aplicare a raspunderii statului
apare ca o solutie alternativa in caz de dificultate de a obliga
statul sa aplice dreptul Uniunii, astfel cum se reflecta in
jurisprudenta Dominguez?'. Intr-adevir, in cazul in care nu
este posibil tehnic sd se invoce o directivd in ceea ce priveste
dispozitiile sale, solutia pentru justitiabil este de a introduce
o actiune in despagubiri, invocand principiul raspunderii
statului.

Prin urmare, actiunea in raspunderea statului riméane o cale
valoroasa si eficienta, iar aceasta nu se limiteaza la
netranspunerea directivelor. Intr-adevir, principiul rispunderii
statului a fost acceptat de Curte 1n legatura cu alte situatii in
care se incalcd dreptul UE, cum ar fi mentinerea in vigoare sau
adoptarea unei legi contrare unei dispozitii din tratat’? sau
transpunerea incorectd a unei directive de catre autoritatea de
reglementare?3. Curtea considerd, in acest context, ci principiul
raspunderii statului este inerent dreptului UE si sistemului
tratatelor®®,

20 CJCE, 4 iulie 2006, Adeneler, cauza C-212/04; CJCE, 23 aprilie
2009, Angelidaki, cauzele conexate C-378/07-C-380/07.

21 CJUE, 24 ianuarie 2012, Maribel Dominguez, cauza C-282/10.

22 CICE, 5 martie 1996, Brasserie du pécheur si Factortame I1I, cauzele
conexate C-46/93 si C-48/93.

23 CJCE, 24 septembrie 1998, Brinkmann Tabakfabriken, cauza C-319/96.

24 A se vedea si CJUE, 25 noiembrie 2010, Fuf3, cauza C-429/09; CJUE,
4 martie 2013, Jutat Leth, cauza C-420/11.



74 Evropean Union Law and the Constitutional Courts of the Member States. Interviews

5. En principe, le juge constitutionnel national a une
position d’égalité avec le juge européen? Pourrions-nous
parler d’une véritable interprétation du droit primaire de
I’Union européenne réalisée par les cours constitutionnelles
des Etats membres?

Je ne dirai pas une position d’égalité dans la mesure ou les
normes de 1’ordre juridique de I’Union s’impose a I’ensemble
des juridictions nationales, y compris constitutionnelles. En
effet, il convient toujours de garder a I’esprit le rapport de
prééminence, singulier, qu’établit le droit de I’Union sur les
ordres juridiques nationaux, porté par le principe de primautés
et les incidences sur I’office du juge interne, notamment la
juridiction constitutionnelle.

Deés lors, le juge constitutionnel est tenu d’appliquer la
norme de 1’Union et d’écarter si besoin la norme nationale
contraire méme si on observe une réelle volonté du juge de
I’Union et des juridictions constitutionnelles nationales de créer
les conditions d’un dialogue selon une logique de cohésion
afin d’adapter la prééminence du droit de 1’Union aux
spécificités des ordres constitutionnels internes.

Concernant ’interprétation du droit primaire menée par
les cours constitutionnels internes, de nouveau, le juge
constitutionnel interne ne peut pas prendre excessivement de
libertés en ce qui concerne I’ interprétation de la norme primaire
car il est li¢ par bon nombre de principes dégagés par la
jurisprudence de la Cour de justice, au premier rang desquels
la primauté et I’effet direct. En revanche, il peut adapter
I’interprétation du droit primaire aux spécificités du systéme
constitutionnel interne, tout en se gardant de dénaturer la norme
primaire. C’est un travail certes d’interprétation mais surtout
d’adaptation.

Par exemple, si I’on observe le juge constitutionnel
frangais, le Conseil constitutionnel a ét¢ amené a se prononcer
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5. Judecdtorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare realdi
a dreptului primar al Uniunii Europene efectuata de
tribunalele constitutionale ale statelor membre?

Nu voi spune ca este o pozitie egald, in masura in care
normele ordinii juridice a Uniunii sunt obligatorii pentru
toate jurisdictiile nationale, inclusiv constitutionale.
Intr-adevir, ar trebui si pastram intotdeauna in minte
raportul de preeminentd, singular, stabilit prin dreptul UE
asupra ordinilor juridice nationale, adus prin principiul
suprematiei si impactul asupra judecatorilor interni, inclusiv
curtile constitutionale.

Prin urmare, judecatorul constitutional este obligat sd aplice
norma Uniunii si sd Inlature, daca este necesar, norma nationala
contrard, chiar dacd existd o vointa reald a instantelor Uniunii
si a jurisdictiilor constitutionale nationale de a crea conditii
pentru un dialog intr-o logica de coeziune, pentru a adapta
suprematia dreptului UE specificului ordinilor constitutionale
interne.

Cu privire la interpretarea dreptului primar realizatd de
jurisdictiile constitutionale interne, din nou, judecatorul
constitutional national nu-si poate acorda excesiv libertatea de
a aprecia asupra interpretarii normei primare, deoarece este
legatd de o serie de principii degajate din jurisprudenta Curtii
de Justitie, in primul rdnd suprematia si efectul direct. El poate
adapta totusi interpretarea dreptului primar la specificul
sistemului constitutional intern, avand grija sa nu denatureze
norma primara. Este o munca de interpretare, cu siguranta, dar
mai ales de adaptare.

Referindu-ne, spre exemplu, la judecatorul constitutional
francez, Consiliul Constitutional a fost chemat sa decida a priori
cu privire la compatibilitatea Constitutiei cu tratatele de
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de manicere préalable sur la compatibilité de la Constitution
avec des traités de révision et le projet de traité constitutionnel.
Le controle préalable a permis de procéder a des révisions
constitutionnelles qui ont évité un conflit de normes.

A cet égard, on peut relever une évolution fondamentale
dans I’approche du Conseil constitutionnel qui a certainement
constitué¢ un facteur favorable a I’examen de comptabilité et
des lors un ressort pertinent dans 1’application du droit de
I’Union.

En effet, dans un premier temps, et ce jusqu’a sa décision
de 1992, le Conseil constitutionnel opérait la distinction entre
les limitations de souveraineté, lesquelles étaient admises car
expressément prévues par 1’alinéa 15 du Préambule de la Con-
stitution de 1946, et les transferts de souveraineté, qui eux ne
sont pas autorisés sans recourir a une révision constitutionnelle
préalable?’.

Mais, dans sa décision du 9 avril 1992 sur le traité de
Maastricht?®, le Conseil constitutionnel marquera une évolution
de sa jurisprudence, en abandonnant la distinction et considérant
que les transferts de compétences sont possibles sans révision
constitutionnelle. Le Conseil constitutionnel établira que
certaines dispositions du traité de Maastricht seront incom-
patibles avec la Constitution car celles-ci porteront atteinte aux
conditions essentielles d’exercice de la souveraineté nationale.
Il s’agissait du droit du vote et d’¢ligibilité aux élections
municipales des ressortissants des Etats membres, de la mise
en place de I’Union économique et monétaire et de la politique
des visas des ressortissants des Etats tiers.

Le Conseil constitutionnel établira que, sous réserve de
réciprocité, la France peut consentir a des transferts de

25 Décision n° 76-71 DC du 30 décembre 1976.
26 Décision n® 92-308 DC du 9 avril 1992.
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revizuire si cu proiectul Tratatului constitutional. Controlul
prealabil a permis amendamente constitutionale care au evitat
un conflict de norme.

In acest sens, se poate observa o evolutie fundamentala in
modul de abordare al Consiliului Constitutional, care a
constituit, cu sigurantd, un factor favorabil examenului de
compatibilitate si, prin urmare, un resort relevant in aplicarea
dreptului Uniunii.

Intr-adevir, de la inceputuri si pana la decizia din 1992,
Consiliul Constitutional opera o distinctie Intre limitele de
suveranitate, admise in mod expres in considerentul 15 al
preambulului Constitutiei din 1946, si transferul de suveranitate,
care nu putea fi realizat fara a fi nevoie de o revizuire
constitutionald anterioard®”,

Cu toate acestea, in decizia sa din 9 aprilie 1992 privind
Tratatul de la Maastricht?®, Consiliul Constitutional va marca
o evolutie a jurisprudentei sale, abandonand distinctia si
considerand ca transferul competentelor este posibil fard
revizuirea Constitutiei. Consiliul Constitutional va stabili ca
anumite dispozitii ale Tratatului de la Maastricht sunt in
contradictie cu Constitutia deoarece pun in pericol conditiile
esentiale pentru exercitarea suveranitdtii nationale. Este vorba
despre dreptul de a alege si de a fi ales in alegerile municipale
pentru cetdtenii din statele membre, instituirea uniunii
economice $i monetare si politica de vize pentru resortisantii
statelor terte.

Consiliul Constitutional va stabili ca, sub rezerva
reciprocitdtii, Franta poate consimti la transferul de

23 Decizia nr.76-71 DC din 30 decembrie 1976.
26 Decizia nr. 92-308 DC din 9 aprilie 1992.
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souveraineté, méme notables, comme dans le domaine de
I’ intégration monétaire au profit d’une organisation internationale
investie d’un pouvoir de décision. Des transferts ne seront
possibles que dans la mesure ou ils ne portent pas atteinte aux
conditions essentielles d’exercice de la souveraineté.

6. De plus en plus de cours constitutionnelles renvoient
des questions préjudicielles a la Cour de justice de I’Union
européenne. Y at-il, en fait, une hiérarchie, confrontation ou
de coopération pur entre la Cour de justice de I’Union
européenne et les juridictions constitutionnelles?

Il s’agit d’une véritable coopération qui s’est utilement
développée entre la Cour de justice et les cours
constitutionnelles internes méme si au départ cela fut laborieux
si ’on prend 1’exemple des juridictions administratives
francaises avec le recours abusif a la théorie de 1’acte clair leur
permettant de retenir les questions.

Un réel dialogue est désormais instauré car le renvoi
préjudiciel est un mécanisme efficace, certainement en raison
de sa simplicité. L’absence de formalisme qui entoure son
utilisation a sans nul doute encouragé la plupart des juridictions
constitutionnelles, a y recourir afin de recevoir une
interprétation ou une appréciation de validité de la Cour.

Dans le dialogue qu’elle vise a instaurer par la voie
préjudicielle, la Cour cherche toujours a garantir une applica-
tion uniforme du droit de 1’Union quel que soit I’Etat membre
concerné, et a éviter ainsi les interprétations divergentes ou
aléatoires d’un Etat & ’autre selon les traditions juridiques
propres. Cette coopération étroite permet de consolider certains
principes structurants du processus d’intégration, comme la
primauté, I’effet direct ou le principe de non-discrimination,
tout en prenant acte des spécificités des ordres constitutionnels
internes qu’il faut savoir aussi ménager.
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suveranitate, chiar semnificativ, precum cel in domeniul
integrarii monetare, in favoarea unei organizatii internationale
investita cu putere de decizie. Transferul va fi posibil numai in
masura in care nu incalca conditiile esentiale pentru exercitarea
suveranitatii.

6. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebari preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existi ierarhie, confruntare sau purd
cooperare intre CJUE si tribunalele constitutionale?

Este vorba despre o colaborare reald, care s-a dezvoltat in
mod util Intre Curtea de Justitie si jurisdictiile constitutionale
interne, desi debutul a fost laborios, dacd ludm exemplul
instantelor administrative franceze, cu utilizarea excesiva a
teoriei acte clair care sa le permita sa nu adreseze intrebari.

Acum exista un dialog real pentru ca trimiterea preliminara
este un mecanism eficient, cu siguranta, din cauza simplitatii
sale. Absenta formalismului, care incurajeaza utilizarea sa, a
permis fara indoiala, jurisdictiilor constitutionale sa foloseasca
trimiterea preliminard pentru a primi o interpretare sau o
apreciere a validitatii din partea CJUE.

in dialogul urmarit sa se stabileascd prin procedura
trimiterii preliminare, Curtea cauta mereu sa asigure aplicarea
uniforma a dreptului Uniunii, indiferent de statul membru in
cauza, si sa evite, astfel, interpretari divergente Intr-un stat sau
altul, in functie de traditiile juridice specifice. Aceasta coope-
rare stransd poate consolida anumite principii de structurare a
procesului de integrare, cum ar fi suprematia, efectul direct
sau nediscriminarea, recunoscand particularitatile ordinilor
constitutionale interne pe care ar trebui sa stie sd le menajeze.
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Cette volonté de tirer profit du renvoi préjudiciel et de
répondre utilement se manifeste de manicre exemplaire par le
choix de la Cour de limiter les cas d’irrecevabilité préjudicielle.
11 faut également noter les efforts constants de tenter de répondre
a la question, méme si elle est mal formulée ou si la question
écarte du champ d’application du droit de I’Union.

Par exemple, dans le cas des situations purement internes,
de jurisprudence constante?’, la Cour se reconnait compétente
pour statuer sur des demandes de décisions préjudicielles
portant sur des dispositions d’un acte de I’Union dans des situ-
ations dans lesquelles, méme si les faits au principal se situent
en dehors du champ d’application de cet acte, lesdites disposi-
tions ont été rendues applicables par le droit national en raison
d’un renvoi opéré par ce dernier au contenu de celles-ci.

Le juge de I’Union estime également que la coopération
entre la Cour et les juridictions nationales nécessite que celles-ci
soient libres de la saisir a tout moment de la procédure, y
compris dans le cadre d’une procédure incidente de controle
de constitutionnalité, de toute question préjudicielle et d’adopter
toute mesure nécessaire afin d’assurer la protection
juridictionnelle provisoire des droits conférés par I’ordre
juridique de I’Union, et de laisser inappliquée, a I’issue d’une
telle procédure incidente, la disposition l1égislative nationale
en cause si elles la jugent contraire au droit de 1’Union.

De méme, la Cour a récemment considéré®® que, dans le
cas de I’applicabilité parall¢le des droit fondamentaux garantis
par une constitution nationale et de ceux garantie par la Charte
aune législation nationale mettant en ceuvre le droit de I’Union,
le caractére prioritaire d’une procédure incidente de controle

27 CICE, 18 octobre 1990, Dzodzi, aft. jointes C-297/88 et C-197/89;
CJUE, 18 décembre 2014, Generali-Providencia, aff. C-470/13.
28 CJUE, 11 septembre 2014, A. ¢/ B., aff. C-112/13.
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Aceasta dorinta de a profita de trimiterea preliminara si de
a raspunde util se manifesta In mod exemplar prin alegerea
Curtii de a limita cazurile de inadmisibilitate. Notam, de
asemenea, eforturile constante de a incerca sa se raspunda la o
intrebare, chiar daca este incorecta, daca problema se
indeparteaza de domeniul de aplicare a dreptului UE.

Spre exemplu, in cazul unor situatii pur interne, potrivit
unei jurisprudente constante?’, Curtea isi recunoaste
competenta de a se pronunta cu privire la trimiterile preliminare
referitoare la prevederile unui act al Uniunii in situatii in care,
chiar daca faptele din litigiul principal se situeaza in afara
domeniului de aplicare a acestui act, dispozitiile au devenit
aplicabile in dreptul national din cauza unei trimiteri efectuate
de acesta din urma la continutul normelor UE.

Judecatorul Uniunii considera, de asemenea, cd cooperarea
dintre Curte si instantele nationale cere ca acestea si fie libere
sa sesizeze Curtea in orice moment al procedurii, inclusiv in
cadrul unei proceduri incidente a controlului de constitutio-
nalitate, cu orice intrebare, sa adopte toate masurile necesare
pentru a asigura o protectie jurisdictionald provizorie a
drepturilor conferite de ordinea juridica a Uniunii si sa nu aplice,
la sfarsitul unei asemenea proceduri incidentale, dispozitia
legislativa nationald in cauza, atunci cand considera ca este
contrara dreptului UE.

In mod similar, Curtea a statuat recent? ci, in cazul
aplicarii in paralel a drepturilor fundamentale garantate de o
constitutie nationala si a celor garantate de Carta [drepturilor
fundamentale a Uniunii Europene] in privinta unei legislatii
nationale care pune 1n aplicare dreptul Uniunii, prioritatea unei

27 CICE, 18 octombrie 1990, Dzodzi, cauzele conexate C-297/88 si
C-197/89; CJUE, 18 decembrie 2014, Generali-Providencia, cauza C-470/
13.

28 CJUE, 11 septembrie 2014, A4./B., cauza C-112/13.
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de constitutionnalité d’une loi nationale dont le contenu se
limite a transposer les dispositions impératives d’une direc-
tive ne peut porter atteinte a la compétence de la Cour de jus-
tice de constater I’invalidité d’un acte de I’Union et notamment
d’une directive, et ce afin de garantir la sécurité juridique en
s’assurant de 1’application uniforme du droit de I’Union.

Ainsi, par la jurisprudence dynamique qu’elle développe
sur plusieurs sujets, la Cour tire profit de sa compétence
préjudicielle afin de stimuler le dialogue avec les cours
constitutionnelles internes qui ont vocation a appliquer le droit
de I’Union car rappelons que le juge national est le juge de
droit de commun en la matiere.
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proceduri incidentale de control al constitutionalitatii unei legi
nationale al carei continut este limitat la transpunerea
dispozitiilor imperative ale unei directive poate afecta
competenta Curtii de Justitie de a declara invalid un act al
Uniunii si, in special, o directiva, pentru a asigura securitatea
juridica prin aplicarea uniforma a dreptului Uniunii.

Astfel, prin jurisprudenta dinamica dezvoltatd in mai multe
domenii, Curtea obtine beneficii din competenta sa de a
pronunta decizii preliminare, in scopul de a stimula dialogul
cu jurisdictiile constitutionale interne, care au vocatia de a pune
in aplicare dreptul UE, deoarece reamintim ca judecatorul
national este judecatorul de drept comun 1n materie.
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of the European Law Journal and the Journal of Common
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and New Governance in the European Union and the United
States (co-edited with Joanne Scott); and “The Evolution of
EU Law” (co-edited with P.P. Craig). She is also the author of
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1. What is the most adequate kind of reception of
European Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

I support what I have elsewhere called a
soft-constitutionalist approach, which does not subject the law
of the member states unconditionally to the absolute and
hierarchical supremacy of EU law, but which requires national
courts and actors to do all they reasonably can to reconcile
their national constitutional laws in the light of EU law and if
they absolutely cannot, to explain why they cannot in terms
which are cognizable to and shared with the EU — ie in terms
of the constitutional values shared between the Member State
and the EU, rather than just in terms of national law and national
constitutional values.

2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the
Constitution in domestic legal order - and that specific to the
legal order of the European Union?

As indicated in question 1, I would not interpret the EU
system as a system of unconditional hierarchy. The EU is in
my view a unified — or to use your term, concurrent - legal
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Market Studies, dar si din colegiul stiintific al altor reviste.
Profesorul de Burca este autor sau coordonator al unui numar
de opt carti, printre care ,, EU Law: Text, Cases and Materials”,
care a ajus in prezent la editia a sasea (coeditor P.P. Craig);
. Law and New Governance in the European Union and the
United States” (coeditor Joanne Scott); ,, The Evolution of EU
Law” (coeditor P.P. Craig). Este, de asemenea, autor al mai

mult de 50 de articole academice §i capitole din carti.

1. Care este forma cea mai adecvatd de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Sustin ceea ce am denumit cu o altd ocazie o abordare de
tip constitutional permisiva [soft-constitutionalist approach],
care nu impune, in mod neconditionat, suprematia absoluta si
ierarhica a dreptului UE asupra dreptului statelor membre, ci
care solicita instantelor si actorilor nationali sd facd tot ceea ce
este posibil, in mod rezonabil, pentru reconcilierea normelor
constitutionale nationale cu dreptul UE, iar in cazul in care
acest lucru este absolut imposibil, sa explice motivele pentru
care nu o pot face, in baza unor argumente cunoscute, comune
ale UE — si anume, mai degraba in raport cu valorile
constitutionale comune statelor membre si UE decat in raport
cu legislatia nationala si cu valorile constitutionale nationale.

2. Intr-o logica de sisteme, coexistenta dintre ordinea
Jjuridica internd si ordinea juridicd externd este sau nu este
una concurenti? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
Jjuridice a Uniunii Europene?

Dupa cum s-a indicat in raspunsul la intrebarea nr. 1, nu as
interpreta sistemul UE ca fiind un sistem ierarhic neconditionat.
Din punctul meu de vedere, UE este un sistem juridic unitar —
sau, pentru a folosi terminologia utilizatda de dumneavoastra, —
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system, but one within which national constitutional systems
enjoy considerable autonomy within their own boundaries.

3. Do you think that absolute and unconditional
supremacy of European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts?

I think the Court of Justice’s articulation of the absolute
and unconditional supremacy of EU law has certainly placed
pressure on the constitutional courts of the Member States not
to find a clash between EU and domestic constitutional law
unless absolutely unavoidable. I think there should be a
requirement on constitutional courts to engage with the norms
of EU law and the case law of the CJEU.

4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
the supremacy of European Union law or should it be allowed
in certain circumstances, for example in what concerns the
compliance with the fundamental human rights? In such a
context, should the doctrine of state liability for breaching
the European Union law be reconsidered?

I don’t believe that the fact that an act of EU law may in
theory be declared contrary to national constitutional law by a
constitutional court should affect the EU’s doctrine of
supremacy of EU law. The doctrine of supremacy of EU law is
declared by the CJEU, not by national constitutional courts. I
do not see a reason to reconsider the doctrine of state liability
for breach of EU law. It would be for national courts to decide
how to handle an action for state liability in these circumstances.
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concurent, dar, cu toate acestea, un sistem In care sistemele
constitutionale nationale se bucura de o autonomie conside-
rabila in interiorul propriilor granite.

3. Credeti ca suprematia absoluta si neconditionata a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sa existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

Consider ca statuarea de catre Curtea de Justitie a Uniunii
Europene a suprematiei absolute si neconditionate a dreptului
UE a pus in mod evident presiune asupra curtilor constitutionale
ale statelor membre pentru a nu identifica conflicte intre dreptul
UE si dreptul constitutional national, cu exceptia situatiei in
care acest lucru este absolut inevitabil. Cred ca ar trebui sa
existe o cerintd pentru curtile constitutionale sa se raporteze la
normele dreptului UE si la jurisprudenta CJUE.

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisa
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina raspunderii statului pentru
incalcarea dreptului Uniunii Europene?

Nu cred ca situatia in care un act al dreptului UE ar putea,
teoretic, sd fie declarat contrar dreptului constitutional national
de catre o curte constitutionala ar trebui sa afecteze doctrina
suprematiei dreptului UE. Doctrina suprematiei dreptului UE
este formulata de CJUE, nu de curtile constitutionale nationale.
Nu vad niciun motiv pentru a reconsidera doctrina raspunderii
statului pentru incalcarea dreptului UE. Este atributul
instantelor nationale sd decidd cum sa se judece o actiune
privind raspunderea statului in asemenea conditii.
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5. Has in principle the national constitutional judge a
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

I am not sure how useful this question is. One might also
ask is a national constitutional court judge equal to a judge of
the European Court of Human Rights? Of the International
Court of Justice? Equal to a constitutional court judge of another
member state? Barring a strictly hierarchical vision of the EU
legal and judicial system with the CJEU at the apex and national
courts below, it does not seem to me to be necessary to ask this
question.

6. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
for cooperation? Is there in fact a hierarchy, confirontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?

I see the system of preliminary references as a system of
cooperation. Clearly there are some elements of confrontation
and hierarchy at times, but the Court of Justice cannot exercise
its role as interpreter of EU law without the national courts
sending it meaningful references, and taking those preliminary
rulings seriously when they are sent back to it by the CJEU.
And the national courts can benefit from a CJEU ruling when
novel or difficult points of EU law arise.
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5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reali
a dreptului primar al Uniunii Europene efectuata de
tribunalele constitutionale ale statelor membre?

Nu sunt sigura de utilitatea acestei Intrebari. Ne-am putea
pune intrebarea, de asemenea, daca un judecator al unei curti
constitutionale nationale este egal cu un judecator al Curtii
Europene a Drepturilor Omului? Sau al Curtii Internationale
de Justitie? Egal cu un judecator al unui curti constitutionale
dintr-un alt stat membru? Nu mi se pare necesar sa raspund la
aceastd Intrebare, excluzind o viziune strict ierarhica a
sistemului juridic si judiciar al UE, in care CJUE se afla in
varf, in timp ce instantele nationale se afla la nivele inferioare.

6. Existd un numadr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existi ierarhie, confruntare sau puri
cooperare intre CJUE si tribunalele constitutionale?

Privesc sistemul trimiterii preliminare ca pe un sistem de
cooperare. Exista, in mod evident, unele elemente de opozitie
si ierarhizare in unele cazuri, dar CJUE nu-si poate exercita
rolul de a interpreta dreptul UE fara ca instantele nationale sa
il trimitd cereri semnificative si fara ca acestea sd ia in
considerare hotdrarile preliminare pronuntate, atunci cand le
sunt comunicate de CJUE. Iar instantele nationale pot beneficia
larandul lor de o hotarare a CJUE, in cazul in care apar elemente
de drept UE noi sau dificile.
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1. La Charte des droits fondamentaux de |’Union européenne
— Commentaire article par article, Bruxelles, Bruylant, 2005,
L. Burgorgue-Larsen (dir.), La France face a la Charte des
droits fondamentaux de [’Union européenne, Bruxelles,
Bruylant, 2005; L. Burgorgue-Larsen, A. Ubeda de Torres,
Les grandes décisions de la Cour interaméricaine des droits
de I’homme, Bruxelles, Bruylant, 2008, L. Burgorgue-Larsen,
A. Ubeda de Torres, Las decisiones basicas de la Corte
interamericana de los derechos humanos. Estudio y
jurisprudencia, Madrid, Civitas-Thomson Reuters, 2009; L.
Burgorgue-Larsen (dir.), La dignité saisie par les juges en
Europe, Bruylant, Bruxelles, 2010, L. Burgorgue-Larsen, A.
Ubeda de Torres, The Inter-American Court of Human Rights.
Case-Law and Commentary, Oxford, Oxford University Press,
2011.

1. Quel est le type le plus adéquat de réception du droit
de I’Union européenne dans l’ordre juridique des Etats
membres, monisme, dualisme ou pluralisme juridique?

Le monisme est la technique la plus simple a mon sens.
Une fois ratifié, un traité est en vigueur dans I’ordre interne:
I’absence d’acte de réception facilite les choses et impose aux
juges d’étre au fait de I’évolution du droit international en le
considérant “comme du droit interne”. Pour le dire encore
différemment, cela “banalise” le droit international.

2. Dans une logique systémique, la coexistence entre
DPordre juridique interne et ’ordre juridique étranger est
concurrente ou pas? Comment pourrait-il étre respecté les
deux suprématies - de la Constitution dans ’ordre juridique
interne - et I’ordre juridique de I’Union européenne?

La coexistence de différents systémes juridiques ne devrait
pas étre vue selon une approche concurrente mais a 1’inverse
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I’Europe. Partie II. La Charte des droits fondamentaux de
[’Union européenne — Commentaire article par article”,
Bruylant, Bruxelles, 2005, L. Burgorgue-Larsen (coord.), ,,La
France face a la Charte des droits fondamentaux de [’Union
européenne”’, Bruylant, Bruxelles, 2005; L. Burgorgue-Larsen,
A. Ubeda de Torres, , Les grandes décisions de la Cour
interaméricaine des droits de [’homme”, Bruylant, Bruxelles,
2008, L. Burgorgue-Larsen, A. Ubeda de Torres, , Las
decisiones basicas de la Corte interamericana de los derechos
humanos. Estudio y jurisprudencia”, Civitas-Thomson Reuters,
Madprid, 2009; L. Burgorgue-Larsen (coord.), ,, La dignité saisie
par les juges en Europe”, Bruylant, Bruxelles, 2010, L.
Burgorgue-Larsen, A. Ubeda de Torres, ,, The Inter-American
Court of Human Rights. Case-Law and Commentary”, Oxford
University Press, Oxford, 201 1.

1. Care este forma cea mai adecvatd de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Din punctul meu de vedere, monismul este cea mai simpla
tehnica. Odata ratificat, tratatul este in vigoare in ordinea
interna: absenta unui act de receptare usureaza lucrurile si
impune judecatorilor sa tind pasul cu evolutia dreptului
international, considerandu-l ,,ca drept intern”. Altfel spus,
aceasta ,,banalizeaza” dreptul international.

2. Intr-o logica de sisteme, coexistenta dintre ordinea
juridicd interna si ordinea juridicd externd este sau nu este
una concurentd? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
juridice a Uniunii Europene?

Coexistenta sistemelor juridice diferite nu ar trebui sa fie
vdzuta ca o abordare concurentd, ci invers, ca o abordare
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selon une approche complémentaire. Les juges devraient agir
et donc juger en ayant toujours en téte I’exigence, tout a a fois,
de cohérence et de préservation des droits fondamentaux. Cela
peut amener, en fonction des circonstances, a privilégier le
systéme juridique de 1’Union ou celui du droit national.

J’ai développé — dans plusieurs travaux doctrinaux
(notamment 1’article écrit en Hommage a Bruno Genevois et
la Chronique a la Revue du droit public que je rédige depuis
15 ans), une approche dialogique des rapports de systemes. Le
dialogue judiciaire — fait d’accords et de désaccords — permet
d’atteindre in fine, ces deux exigences.

3. Pensez-vous que la suprématie absolue et
inconditionnelle du droit de I’Union européenne a influencé
de maniére décisive la jurisprudence des cours
constitutionnelles des Etats membres? Quelles sont les
exigences relatives a 'utilisation des normes juridiques de
P’Union européenne et de la jurisprudence de la Cour de justice
de I’Union européenne par les tribunaux constitutionnels?

Oui, je pense que les Cours constitutionnelles ne peuvent
plus ignorer le droit de 1’Union et qu’elles ont développé des
techniques ou I’interprétation conforme leur permet tout a la
fois de préserver leurs compétences tout en ne mettant pas a
mal 1’application uniforme du droit de I’Union.

L’idéal serait qu’il n’y ait pas besoin de disposer d’une
base légale (constitutionnelle notamment) pour pouvoir utiliser
leur droit de I’Union, notamment a titre interprétatif. Cela va a
mon sens de soi.

4. Est-ce que le fait que les actes de droit de I’Union
européenne sont déclarés comme étant contraire aux
constitutions nationales influent sur la suprématie du droit de
I’Union européenne ou devrait-il étre autorisé dans certaines
circonstances, par exemple en ce qui concerne le respect des
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complementard. Judecatorii ar trebui sd actioneze si, prin
urmare, sd judece avand intotdeauna in vedere cerinta coerentei
si a conservarii drepturilor fundamentale. In functie de
circumstante, acest lucru poate conduce la privilegierea
sistemului juridic al Uniunii sau dreptului national.

Am dezvoltat — Tn mai multe lucrari de doctrina (inclusiv
articolul scris in Hommage a Bruno Genevois si in Chronique
a la Revue du droit public, unde scriu de 15 ani), o abordare
prin dialog a raporturilor intre sisteme. Dialogul judiciar — facut
din acorduri si dezacorduri — permite atingerea, in cele din
urma, a ambelor cerinte.

3. Credeti ca suprematia absoluta si neconditionata a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sa existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

Da, cred ca tribunalele constitutionale nu mai pot ignora
dreptul UE si ca@ au dezvoltat tehnici prin care interpretarea
conforma le permite in acelasi timp sa isi conserve competentele
proprii, fard a submina aplicarea uniforma a dreptului UE.

Ideal ar fi sd nu fie nevoie de un temei in drept
(constitutional, in special) pentru a putea utiliza dreptul UE,
inclusiv cu titlu interpretativ. Dupa parerea mea, acest lucru
este evident.

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisd
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
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droits humains fondamentaux? Dans un tel contexte, si la
doctrine de la responsabilité de I’Etat pour violation de la
législation de I’Union européenne soit réexaminée?

Selon moi, les Cours constitutionnelles doivent faire tout
leur possible pour délivrer une interprétation du droit
constitutionnel a la lumiére du droit de I’Union. Si ce n’est pas
possible, elles sont l1égitimes — essentiellement en matiere de
protection des droits fondamentaux — a valoriser le standard
constitutionnel de protection. L’approche dialogique (présentée
plus haut) devra engendrer un dialogue avec la Cour qui, a
terme, pourrait &tre en mesure de sa rallier a I’approche de la
Cour constitutionnelle.

Sice n’est pas le cas, et si la différence d’approche et donc
de protection persiste, il serait contre productif de lancer une
procédure de manquement. En effet, ce serait « déclarer la
guerre » aux juridictions constitutionnelles dans leur ensemble
alors que la Cour de justice a évidemment besoin d’elles pour
étre des juges de 1’Union de droit commun.

5. En principe, le juge constitutionnel national a une
position d’égalité avec le juge européen? Pourrions-nous
parler d’une véritable interprétation du droit primaire de
I’Union européenne réalisée par les cours constitutionnelles
des Etats membres?

Tout juge constitutionnel est par définition important,
puisqu’il est le gardien de la Constitution. Son autorité est tout
aussi importante que celle de la Cour de justice, comme le
sont ses fonctions. Leur relation ne doit pas étre appréhendée
en termes hiérarchiques, mais en termes coopératifs.

6. De plus en plus de cours constitutionnelles renvoient
des questions préjudicielles a la Cour de justice de I’Union
européenne. Y at-il, en fait, une hiérarchie, confrontation ou
de coopération pur entre la Cour de justice de I’Union
européenne et les juridictions constitutionnelles?
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asemenea context, doctrina rdaspunderii statului pentru
incalcarea dreptului Uniunii Europene?

In opinia mea, curtile constitutionale trebuie s faca tot
posibilul pentru a oferi o interpretare a dreptului constitutional
in lumina dreptului UE. Daca acest lucru nu este posibil, ele
au dreptul in mod legitim — in principal in ce priveste protectia
drepturilor fundamentale — sa sporeasca standardul
constitutional de protectie. Abordarea prin dialog (prezentata
mai sus) va genera un dialog cu CJUE, care, in timp, ar putea
fi in mdsura sa se ralieze abordarii Curtii Constitutionale.

Dacé nu este cazul, iar diferenta de abordare si, prin urmare,
de protectie persista, ar fi contraproductiva Inceperea unei
proceduri privind incilcarea dreptului UE. Intr-adevir, s-ar
»declara razboi” curtilor constitutionale in ansamblul lor, cat
timp CJUE, in mod evident, ar avea nevoie de ele pentru a fi
judecatori de drept comun ai Uniunii.

5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reald
a dreptului primar al Uniunii Europene efectuatd de
tribunalele constitutionale ale statelor membre?

Prin definitie, orice judecator constitutional este important,
deoarece este gardianul Constitutiei. Autoritatea sa este la fel
de importantd ca a Curtii de Justitie, potrivit competentelor
sale. Relatia lor nu ar trebui sa fie inteleasa in termeni ierarhici,
ci de cooperare.

6. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebari preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existi ierarhie, confruntare sau puri
cooperare intre CJUE si tribunalele constitutionale?
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Le renvoi préjudiciel de I’article 267 TFE un trés bon
instrument de dialogue et donc de coopération. La Cour
constitutionnelle belge a banalisé son usage et la plupart des
Cours constitutionnelles européennes devrait faire de méme.
C’est une maniére pour elles de se montrer sur la scéne
judiciaire européenne, de montrer leur autorité, de pointer du
doigt les problémes dans I’interprétation et/ou la validité du
droit dérivé etc. Loin de démontrer une faiblesse, 1’activation
du mécanisme préjudiciel démontre a 1’inverse une part
d’autorité. ..

L’analyse hiérarchique n’est plus possible. Les relations
Cours constitutionnelles/Cour de justice sont fondamentales
car elles mettent en avant un véritable dialogue politique entre
elles (ici je renvoie a mon analyse, ‘The constitutional dialogue
in Europe’, http://webjcli.org/article/view/412)
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Conform art. 267 TFUE, trimiterea preliminard este un
instrument foarte bun de dialog si cooperare. Curtea
Constitutionald din Belgia a banalizat utilizarea sa si cele mai
multe tribunale constitutionale europene ar trebui sa facd acelasi
lucru. Este o modalitate pentru acestea de a se arata pe scena
judiciard europeand, de a-si arata autoritatea, de a puncta in
interpretarea si/sau validitatea dreptului derivat etc. Departe
de a arata o slabiciune, activarea mecanismului trimiterii
preliminare indica opusul unei parti de autoritate...

Nu mai este posibild analiza ierarhica. Relatiile intre curtile
constitutionale si CJUE sunt fundamentale, deoarece
evidentiaza un dialog politic real intre ele (trimit aici la analiza
»The constitutional dialogue in Europe”, http://webjcli.org/
article/view/412).
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the application of Community law on equal treatment for men
and women, established by the Commission of the European
Communities; 2000-2006 Committee for orienting informatics
and new technologies at the Court of Justice of the European
Communities, 2004-2006 President of that committee;
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1. What is the most adequate kind of reception of
European Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

It is settled case-law of the European Court of Justice?
that the principle of primacy of EU law is an essential feature

29 1 shall use this term and its abbreviation ECJ to refer to both, the
Court of Justice of the European Communities (designation before the entry
into force of the Lisbon Treaty on 1 December 2009) and the Court of Justice
of the European Union (designation since then).
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Comunitdatilor Europene; 2000-2006 — membru al Comitetului
pentru orientarea informaticii si noilor tehnologii, la Curtea de
Justitie a Comunitatilor Europene, 2004-2006 — presedinte al
acelui comitet; 2003-prezent — membru al consiliului director
al Academiei de Drept European, Trier; 2004-2008 — membru
al consiliului director al Institutului Max Planck de Drept
Comparat si de Drept International Privat, Hamburg, 2007 —
membru al comitetului consultativ al Forum Justizgeschichte
(Forumul istoria dreptului); consultant la Europe Kolleg,
Hamburg; experienta ampld in calitate de conciliator pentru
solutionarea conflictelor intre sindicate si patronate in sectoarele
public si privat; vicepresedinte al curtii de arbitraj a Federatiei
sindicale germane. Publicatii: aproximativ 150 de publicatii, in
principal in domeniul dreptului muncii §i dreptului european,
1993-2000 — coeditor al publicatiei Informationsdienst
Europdisches Arbeits- und Sozialrecht (serviciu de informare —
dreptul social si dreptul muncii european); coeditor al unui
manual pentru angajarea in muncd a femeilor si coeditor pentru
liber amicorum, in patru limbi, ,, Une communauté de droit” in
onoarea fostului presedinte al Curtii Europene de Justitie Gil
Carlos Rodriguez Iglesias.

1. Care este forma cea mai adecvatd de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Potrivit jurisprudentei constante a Curtii Europene de
Justitie?®, principiul primatului dreptului UE este o trisitura

2 Voi utiliza acest termen si abrevierea sa ,,CEJ” pentru a mi referi
atat la Curtea de Justitie a Comunitatilor Europene (denumire anterioara
intrarii in vigoare a Tratatului de la Lisabona, la 1 decembrie 2009), cat si la
Curtea de Justitie a Uniunii Europene (denumire utilizata de la acel moment).
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of the EU legal order.3® National law must thus give EU law
precedence over domestic law. Another essential
characteristic of the EU legal order is the direct effect of a
whole series of provisions.?! As the ECJ put it in
Simmenthal,’? ,,a national court which is called upon, within
the limits of its jurisdiction, to apply provisions of Community
law is under a duty to give full effect to those provisions, if
necessary refusing of its own motion to apply any conflicting
provision of national legislation, even if adopted subsequently,
and it is not necessary for the court to request or await the
prior setting aside of such provision by legislative or other
constitutional means”.>3

This is a monist approach. Some Member States that used
to apply a dualist approach with respect to the incorporation of
international legal provisions amended their Constitutions
accordingly. Thus, the Czech Republic completely turned its
legal order from a dualist system into a monist one.>* The
Slovak Republic switched from a dualist to a monist approach
as far as legally binding acts of the European Communities
and of the European Union were concerned.?

30 Qee, e.g., Case C-399/11 Melloni, EU:C:2013:107, para. 59, and the
Declaration concerning primacy (No 17 of the declarations annexed to the
Final Act of the Intergovernmental Conference which adopted the Treaty of
Lisbon, signed on 13 December 2007).

31 See, inter alia, Opinion 2/09 of the Court of Justice of the European
Union, EU:C.2011:123, para. 65.

32 C-106/77, EU:C:1978:49, para. 24.

33 Confirmed in Cases C-188/10 and C-189/10 Melki and Abdeli,
EU:C:2010:363, para. 43.

34 Koen Lenaerts and Piet Van Nuffel, Constitutional Law oft he
European Union (2nd ed., Sweet & Maxwell, London 2005), p. 695.

35 Ibid. p. 699.
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esentiald a ordinii juridice a UE3. Dreptul national trebuie astfel
sa acorde precedenta dreptului UE in raport cu dreptul intern.
O alta caracteristica esentiala a ordinii juridice a UE este efectul
direct al unei intregi serii de dispozitii*!. Precum a stabilit CEJ
in [hotdrarea] Simmenthal®?, ,[...] instanta nationald care
trebuie sa aplice, in cadrul competentei sale, dispozitiile de
drept comunitar are obligatia de a asigura efectul deplin al
acestor norme, inlaturand, daca este necesar, din oficiu,
aplicarea oricarei dispozitii contrare a legislatiei nationale, chiar
ulterioare, fara a fi necesar sa solicite sau sa astepte inlaturarea
prealabila a acesteia pe cale legislativa sau prin orice alt
procedeu constitutional3.

Aceasta este 0 abordare monistd. Unele state membre care
recurgeau la o abordare dualistd in privinta incorporarii
prevederilor de drept international si-au modificat constitutiile
in consecinta. Astfel, Republica Ceha si-a modificat complet
ordinea sa juridici, dintr-un sistem dualist intr-unul monist**,
Republica Slovaca a trecut de la o abordare dualista la una
monista in privinta actelor juridice obligatorii ale Comunitatilor

Europene si ale Uniunii Europene™.

30 A se vedea, de exemplu, cauza C-399/11, Melloni, EU:C:2013:107,
pet. 59, si Declaratia privind primatul (nr. 17 in declaratiile anexate Actului
final la conferinta interguvernamentald care a adoptat Tratatul de la Lisabona,
semnat la 13 decembrie 2007).

31 A se vedea, printre altele, avizul 2/09 al Curtii de Justitie a Uniunii
Europene, EU:C.2011:123, pct. 65.

32 [Cauza] 106/77, EU:C:1978:49, pct. 24.

33 Confirmati in cauzele C-188/10 si C-189/10, Melki si Abdeli,
EU:C:2010:363, pct. 43.

34 Koen Lenaerts si Piet Van Nuffel, Constitutional Law of the European
Union (Sweet & Maxwell, Londra, ed. a 2-a, 2005), p. 695.

35 Ibidem, p. 699.
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2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the
Constitution in domestic legal order - and that specific to the
legal order of the European Union?

According to Article 4(2) TEU, the Union shall respect
the national identities, inherent in their fundamental structures,
political and constitutional. The ECJ already took account of
this provision in Case C-208/09 Sayn-Wittgenstein®, where it
accepted the Austrian Law on the abolition of the nobility as
an element of national identity capable of justifying an obstacle
to the free movement of persons.

On the other hand, it is settled case-law that, by virtue of
the principle of primacy, rules of national law, even of a
constitutional order, cannot be allowed to undermine the unity
and effectiveness of Union law.3” Case Winner Wetten’® may
illustrate this: In 2006, the German Federal Constitutional Court
held that the public monopoly on bets on sporting competitions
existing in Bavaria infringed Paragraph 12(1) of the German
Basic Law. However, it decided not to annul the legislation in
question and to maintain its effects until 31 December 2007,
stating that, by that date, the legislature should have used its
discretionary power by amending the rules held to be in breach
of the Basic Law so as to ensure their conformity with the
latter. Under EU law, the compatibility of the said monopoly
with the freedom of establishment and the freedom to provide

36 EU:C:2010:806 , paras. 82-84 and 92-95.

37 See, to that effect, inter alia, Case 11/70 Internationale
Handelsgesellschaft, EU:C:1970:114, para. 3, Case C-409/06 Winner Wetten,
EU:C:2010:503, para. 61, and Case C-399/11 Melloni, EU:C:2013:107,
para. 59.

38 See previous footnote.
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2. Intr-o logica de sisteme, coexistenta dintre ordinea
Jjuridicd interna si ordinea juridicd externd este sau nu este
una concurentd? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
Jjuridice a Uniunii Europene?

Potrivit art. 4 alin. (2) TUE, Uniunea respecta identitatile
nationale, inerente in structurile lor fundamentale, politice si
constitutionale. CEJ a luat deja in considerare acea dispozitie
in cauza C-208/09, Sayn-Wittgenstein®®, unde a admis legea
austriaca privind abolirea titlurilor nobiliare ca element al
identitatii nationale susceptibil sa justifice un obstacol pentru
libera circulatie a persoanelor.

Pe de alta parte, potrivit jurisprudentei constante, in temeiul
principiului primatului, nu se poate admite ca reguli de drept
national, chiar ale unei ordini constitutionale, sa pericliteze
unitatea si efectivitatea dreptului Uniunii’’. Cauza Winner
Wetten®® poate ilustra acest aspect: In 2006, Curtea
Constitutionald Federala germana a sustinut ¢d monopolul
public asupra pariurilor privind competitiile sportive, existent
in Bavaria, incalca art. 12 alin. (1) din Legea fundamentala
germand. Ea a decis sd nu anuleze totusi legislatia in cauza si
sa 1i pastreze efectele pana la 31 decembrie 2007, declarand
ca, panad la acea data, legiuitorul trebuia sa 1si exercite puterea
sa discretionara, amendand regulile despre care s-a constatat
ca contraveneau Legii fundamentale, pentru a le pune in
conformitate cu cea din urma. In temeiul dreptului UE,
compatibilitatea monopolului mentionat cu libertatea de

36 EU:C:2010:806, pct. 82-84 si 92-95.

37 A se vedea, in aceastd privinti, printre altele, cauza 11/70,
Internationale Handelsgesellschaft, EU:C:1970:114, pct. 3; cauza C-409/
06, Winner Wetten, EU:C:2010:503, pct. 61; si cauza C-399/11, Melloni,
EU:C:2013:107, pct. 59.

38 A se vedea nota anterioara.
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services was doubtful. Upon a request for a preliminary ruling
from a court of first instance, the ECJ held that, by reason of
the primacy of directly-applicable Union law, national
legislation concerning a public monopoly on bets on sporting
competitions which, according to the findings of a national
court, comprises restrictions that are incompatible with the
freedom of establishment and the freedom to provide services,
because those restrictions do not contribute to limiting betting
activities in a consistent and systematic manner, cannot
continue to apply during a transitional period.

Article 4(3) TEU enshrines the principle of sincere
cooperation. It disposes that the Member States shall take any
appropriate measure, general or particular, to ensure fulfillment
of the obligations arising out of the Treaties or resulting from
the acts of the institutions of the Union. It follows from the
case-law of the ECJ that this provision places all public
authorities, and therefore also judicial authorities, under a duty
to interpret the national law which they have to apply as far as
possible in conformity with the requirements of Union law.?’
For a constitutional court, the interpretation in conformity with
Union law is a means to avoid conflicts between the national
constitution and Union law.

Thus, the Czech Constitutional Court interpreted a
provision in the Czech Charter of Fundamental Rights and Basic
Freedoms which states that “[n]o citizen may be forced to leave
his homeland” in a restrictive way in order to avoid a conflict
with the Council Framework Decision 2002/584/JHA* of 13

39 To this effect, concerning Article 5 EEC Treaty, a predecessor of
Article 4 TEU, Case C-106/89 Marleasing, EU:C:1990:395, para. 8, and
C-262/97 Engelbrecht, EU:C:2000:492, paras. 38-39.

40 Adopted under the third pillar of Treaty on European Union.
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stabilire si cu libertatea de a presta servicii era indoielnica.
Urmare a unei cereri de decizie preliminard din partea unei
instante de ultim grad, CEJ a retinut cd, drept consecintd a
primatului si caracterului direct aplicabil al dreptului Uniunii,
legislatia nationala privind un monopol public asupra pariurilor
referitoare la competitiile sportive care, potrivit constatarilor
unei instante nationale, cuprinde restrictii care sunt
incompatibile cu libertatea de stabilire si cu libertatea de a presta
servicii, intrucat acele restrictii nu contribuie la reducerea
activitdtilor de pariuri Intr-un mod sistematic si coerent, nu
poate continua sa se aplice in cursul unei perioade tranzitorii.

Art. 4 alin. (3) TUE consacra principiul cooperarii sincere.
El dispune ca statele membre adopta orice masurd adecvata,
generald sau speciald, pentru a asigura indeplinirea obligatiilor
care decurg din tratat sau care rezultd din acte ale institutiilor
Uniunii. Din jurisprudenta CEJ rezulta ca aceasta dispozitie
impune tuturor autoritatilor publice si, asadar, si autoritdtilor
judiciare, o obligatie de a interpreta dreptul national pe care
ele trebuie sa il aplice, In masura in care este posibil, in
conformitate cu cerintele dreptului Uniunii*. Pentru o curte
constitutionald, interpretarea in conformitate cu dreptul Uniunii
este un mijloc de evitare a conflictelor intre constitutia nationala
si dreptul Uniunii.

Astfel, Curtea Constitutionald ceha a interpretat o dispozitie
din Carta ceha a drepturilor si libertatilor fundamentale, care
preciza cd ,,[n]iciun cetdtean nu poate fi obligat sd isi paraseasca
patria”, intr-un mod restrictiv astfel incat sa evite un conflict
cu Decizia-cadru 2002/584/JAI** a Consiliului din 13 iunie

39 Tn aceasta privintd, referitor la art. 5 din Tratatul CEE, predecesor al
art. 4 TUE, cauza C-106/89, Marleasing, EU:C:1990:395, pct. 8, si [cauza]
C-262/97, Engelbrecht, EU:C:2000:492, pct. 38-39.

40 Adoptati in temeiul celui de-al treilea pilon al Tratatului privind
Uniunea Europeana.
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June 2002 on the European arrest warrant and the surrender
procedures between Member States.*!

When the Polish Constitutional Court had to decide whether
the national legislation implementing this Framework Decision
was compatible with the constitutional prohibition to extradite
a Polish citizen, it concluded that the Constitution could not be
interpreted in conformity with the Framework Decision.
However, it deferred the cancelling of the implementing
legislation by 18 month in order to allow the legislator to amend
the Constitution. Taking into account that, according to the
Polish Constitution, the Republic of Poland shall observe
international law binding it, the Polish Constitutional Court
held that it was indispensable to change the law in force in
such a manner, as to enable not only full implementation of
the Framework Decision, but also such as to assure its
conformity with the Constitution.

Constitutional provisions concerning the lawful judge can
further help to implement the principle of sincere cooperation.
The German Federal Constitutional Court held that the ECJ is
a lawful judge within the meaning of Article 101 of the German
Basic Law, which states that no one may be removed from the
jurisdiction of his lawful judge. If a court of the German legal
system that has to respect the obligation to make preliminary
references according to Article 267(3) TFEU, violates this
obligation, that is at the same time an infringement of Article
101 of the German Basic Law.* That doctrine is particularly

41 Ustavni Soud, P1. US 66/04. An English translation is available at
http://www.usoud.cz/en/decisions/?tx_ttnews%5Btt news%S5D=
512&cHash=9412039192b13843f3a3b93c6fcb237e.

42 See the Solange II-decision of the German Federal Constitutional
Court, 2 BvR 197/83, BVerfGE 73, 339, 366 ff., where this doctrine was
developed (at that time limited to arbitrary infringements), and the order 1
BvR 1036/99, paras 17 ff., available at http://www.bverfg.de/
entscheidungen/rk20010109_1bvr103699 , where the German Federal
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2002 privind mandatul european de arestare si procedurile de
predare intre statele membre*!.

Atunci cand Tribunalul Constitutional polonez a trebuit s
decida daca legislatia nationala care punea 1n aplicare aceasta
decizie-cadru era compatibila cu interdictia constitutionald de
extradare a unui cetatean polonez, el a conchis ca constitutia
nu putea fi interpretatd in conformitate cu decizia-cadru. El a
amanat totusi anularea legislatiei de punere 1n aplicare cu 18
luni pentru a permite legiuitorului sd amendeze constitutia.
Avand in vedere cd, potrivit Constitutiei poloneze, Republica
Polona respecta dreptul international care este obligatoriu
pentru ea, Tribunalul Constitutional polonez a retinut cd era
indispensabild modificarea legii in vigoare, astfel incat sa
permita nu doar deplina punere in aplicare a deciziei-cadru, ci
sa asigure si conformitatea sa cu constitutia.

Dispozitii constitutionale privind instanta instituita prin
lege pot ajuta iIn mod suplimentar la punerea in practica a
principiului cooperdrii sincere. Curtea Constitutionala Federala
germana a retinut ca CEJ este instantd instituitd prin lege in
intelesul art. 101 din Legea fundamentald germana, care
dispune ca nimeni nu poate fi privat de jurisdictia judecétorului
sau instituit prin lege. Dacd o instanta din sistemul judiciar
german care trebuie sa respecte obligatia de a efectua trimiteri
preliminare, potrivit art. 267 paragraful al treilea TFUE, incalca
aceasta obligatie, aceasta constituie, in acelasi timp, o incélcare
a art. 101 din Legea fundamentald germania*’. Acea doctrini

41 Ustavni Soud, P1. US 66/04. O traducere in limba englezi este
disponibild la http://www.usoud.cz/en/decisions/?tx_ttnews%5Btt_
news%5D=512&cHash=94f2039192b13843{3a3b93c6fcb237¢.

42 A se vedea decizia Solange II a Curtii Constitutionale Federale
germane, 2 BvR 197/83, BVerfGE 73, 339, 366 si urm., unde a fost dezvoltata
aceastd doctrind (la acel moment limitata la incélcari arbitrare), si ordonanta
1 BvR 1036/99, pct. 17 si urm., la adresa http://www.bverfg.de/
entscheidungen/rk20010109_1bvr103699, unde Curtea Constitutionald



114 Evropean Union Law and the Constitutional Courts of the Member States. Interviews

important in the field of fundamental rights, as the German
Federal Constitutional Court explained in 2001: “[...] the
protection of fundamental rights of the complainant would be
frustrated if the Federal Constitution Court lacks jurisdiction
to make any substantive examination on the basis of
fundamental rights [guaranteed in the German Basic Law] and,
for lack of a request for a preliminary ruling, the European
Court of Justice does not get the opportunity to review
secondary Community law on the basis of the guaranteed
fundamental rights developed for the Community”.*?

In its 1992 judgment on the prohibition of nightwork by
women**, the German Federal Constitutional Court derived
procedural consequences from the primacy of Community law
that were particularly helpful for clarifying its impact on the
domestic legal order. The context was Article 100 of the
German Basic Law, which deals with the incidenter control of
constitutionality and prescribes a preliminary ruling procedure
for this purpose: If a court concludes that a law on whose
validity its decision depends violates the German Basic Law,
the proceedings shall be stayed, and a decision stall be obtained
from the Federal Constitutional Court. Based on this provision,
lower courts had asked the Federal Constitutional Court whether
national legislation prohibiting nightwork by women was
compatible with the constitutional guarantee of equality before
the law. While this case was still pending before the Federal
Constitutional Court, the ECJ ruled that Article 5 of the Equal

Constitutional Court held that the Federal Administrative Court had violated
its obligation to make a request for a preliminary ruling and thus also violated
Article 101 of the German Basic law.

431 BvR 1036/99, para. 24.

4 BVerfG, judgment of 18 January 1992, 1 BvR 1025/82, 1 BvL 16/
83 and 10/91, BVerfGE 85, 191.
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are importanta in special in domeniul drepturilor fundamentale,
precum a explicat Curtea Constitutionala Federald germana in
2001: ,,[...] protectia drepturilor fundamentale ale petentului
ar deveni iluzorie in cazul in care Curtea Constitutionala
Federala nu ar avea competenta sd intreprinda o examinare pe
fond pe baza drepturilor fundamentale [garantate prin Legea
fundamentald germana] si, drept consecinta a absentei unei
cereri de decizie preliminard, Curtea Europeana de Justitie nu
ar avea ocazia sd controleze dreptul comunitar derivat pe baza
drepturilor fundamentale garantate, dezvoltate pentru
Comunitate™.

in hotirarea sa din 1992 privind interzicerea muncii pe
timp de noapte pentru femei**, Curtea Constitutional Federald
germana a derivat consecinte procedurale din primatul dreptului
comunitar care au avut utilitate speciala la clarificarea
impactului sdu asupra ordinii juridice interne. Contextul era
art. 100 din Legea fundamentala germana, care aborda controlul
de constitutionalitate pe cale incidentald [incidenter] si care
prescria o procedura a trimiterii preliminare in acest scop: in
cazul in care o instanta constata ca o lege de a carei validitate
depinde decizia sa incalca Legea fundamentald germana,
procedura trebuie suspendatd si trebuie obtinutd o decizie de
la Curtea Constitutionala Federald germani. Intemeindu-se pe
aceasta dispozitie, instantele inferioare au intrebat Curtea
Constitutionald Federala germana daca legislatia nationala care
interzicea munca pe timp de noapte pentru femei era
compatibild cu garantia constitutionala a egalitatii in fata legii.
La momentul la care aceasta cauza era inca pendinte la Curtea

Federald germand a constatat ca Curtea Administrativa Federald isi incélcase
obligatia sa de a adresa o cerere de decizie preliminara si astfel incalcase si
art. 101 din Legea fundamentald germana.

431 BvR 1036/99, pct. 24.

# BVerfG, hotararea din 18 ianuarie 1992, 1 BVR 1025/82, 1 BvL 16/
83 si 10/91, BVerfGE 85, 191.
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Treatment Directive® was sufficiently precise to impose on
the Member States the obligation not to lay down by legislation
the principle that nightwork by women is prohibited, even if
that is subject to exceptions, where nightwork by men is not
prohibited.*® In the light of this ruling, the Federal Constitu-
tional Court considered that the question referred to it had
become inadmissible. The ratio decidendi was that a law is
not relevant to the decision within the meaning of Article 100
Basic Law if it is established that it is inapplicable because of
opposing Community law.

3. Do you think that absolute and unconditional
supremacy of European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts?

The answer to your second question results from what [
have already explained above: Constitutional courts have to
respect the supremacy of Union law and the principle of
interpretation in conformity with Union law.

As for your first question: There are a number of instances
where the supremacy of European Union law has influenced
the case-law of a constitutional court of a Member State in a
decisive manner. Let me give you an example from Germany.
In 1956, the Federal Constitutional Court dismissed as
manifestly unfounded the constitutional complaint of a man

45 Council Directive 76/207/EEC of 9 February 1976 on the
implementation of the principle of equal treatment for men and women as
regards access to employment, vocational training and promotion, and
working conditions.

46 Case C-345/89 Stoeckel, EU:C:1991:324.
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Constitutionala Federala, CEJ s-a pronuntat in sensul ca art. 5
din Directiva privind egalitatea de tratament* era suficient de
precis pentru a impune statelor membre obligatia de a nu institui
prin legislatie principiul ca munca pe timp de noapte pentru
femei era interzisa, chiar daca era supusa unor exceptii, in cazul
in care nu era interzisd munca pe timp de noapte pentru
barbati*. In lumina acestei hotarari, Curtea Constitutionala
Federala a considerat cd intrebarea adresata ei devenise
inadmisibila. Ratio decidendi a fost ca o lege nu are pertinenta
pentru decizie in intelesul art. 100 din Legea fundamentala
daca se stabileste ca ea este inaplicabila drept consecinta a
dreptului comunitar contrar.

3. Credeti ca suprematia absolutd si neconditionatd a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sd existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

Raéspunsul la a doua intrebare pe care mi-ati adresat-o
rezultd din ceea ce am explicat deja mai sus: curtile
constitutionale trebuie sa respecte suprematia dreptului Uniunii
si principiul interpretarii in conformitate cu dreptul Uniunii.

Cu privire la prima intrebare pe care mi-ati adresat-o: Exista
o serie de situatii In care suprematia dreptului Uniunii Europene
a influentat jurisprudenta unei curti constitutionale a unui stat
membru intr-un mod decisiv. S& vd ofer un exemplu din
Germania. In 1956, Curtea Constitutionald Federal a respins

45 Directiva 76/207/CEE a Consiliului din 9 februarie 1976 privind
punerea 1n aplicare a principiului egalitétii de tratament intre barbati si femei
in ceea ce priveste accesul la incadrarea in muncd, la formarea si la
promovarea profesionald, precum si conditiile de munca.

46 Cauza C-345/89 Stoeckel, EU:C:1991:324.
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who alleged that the restriction of the prohibition of nightwork
to woman disadvantages men compared to women and infringes
the constitutional provisions on equal treatment of men and
women.*’ The Federal Constitutional Court invoked biological
peculiarities of women and their protection as a justification.
In 1979, it confirmed this legal opinion in an obiter dictum.*®
However, in 1992, under the impact of the Stoeckel ruling of
the European Court of Justice, the Federal Constitutional Court
considered the legislation restricting the prohibition of
nightwork to women as incompatible with the constitutional
prohibition of discriminations on grounds of sex.*’ The
reasoning of that judgement contained a complete reorientation
of the case-law of the Federal Constitutional Court on equal
rights for men and women.

My second example is taken from Italy. For a long time,
the Italian Constitutional Court did not consider itself as a court
within the meaning of Article 177 EEC Treaty [now 267
TFEU].*° However, in 2008, it overruled this dogma and made
arequest for a preliminary ruling.>! It seems that a major factor
for this change was the case-law of the ECJ on State liability
for damage caused to individuals by an infringement of
Community law even where the breach is attributable to a

47 BVerfGE 3, 9ff.

48 BVerfGE 52, 369.

4 BVerfGE 85, 191. Although the questions of the lower courts were
declared inadmissible, the judgment contained a ruling on the question of
whether the prohibition of nightwork for women was constitutional because
of the constitutional complaint of an employer who had been fined for
employment of women at night.

30 See Ordinanza N. 536/1995, available at http://www.giurcost.org/
decisioni/1995/05360-95.htm.

51 Sentenza no. 102/2008 and ordinanza no. 103/2008, both available
at http://www.giurcost.org/decisioni/index.html; ECJ, C-169/08 Presidente
del Consiglio dei Ministri, EU:C:2009: 709.
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ca vadit nefondata plangerea de constitutionalitate a unui barbat
care sustinea ca restrictia privind interdictia muncii pe timp de
noapte pentru femei dezavantaja barbatii in comparatie cu
femeile si incalca dispozitiile constitutionale privind egalitatea
de tratament intre barbati si femei*’. Ca justificare, Curtea
Constitutionala Federald a invocat particularitati biologice ale
femeilor si protectia lor. in 1979, ea a confirmat aceasti opinie
juridica intr-un obiter dictum*®. In 1992, sub influenta hotirarii
Stoeckel a Curtii Europene de Justitie, Curtea Constitutionala
Federald a considerat totusi ca legislatia care restrictiona
interdictia muncii pe timp de noapte la femei era incompatibila
cu interdictia constitutionald a discrimindrilor pe motiv de sex®.
Motivarea acelei hotdrari continea o reorientare completa a
jurisprudentei Curtii Constitutionale Federale privind egalitatea
in drepturi pentru barbati si femei.

Al doilea exemplu al meu este luat din Italia. Curtea
Constitutionala italiana nu s-a considerat mult timp instantd in
sensul art. 177 din Tratatul CEE [in prezent, 267 TFUE]*. In
2008, ea a infirmat totusi aceastd dogma si a efectuat o cerere
pentru o decizie preliminara’!. Se pare ci un factor decisiv
pentru aceasta schimbare a fost jurisprudenta CEJ privind
raspunderea statului pentru prejudicii cauzate particularilor de

4T BVerfGE 5, ff.

8 BVerfGE 52, 369.

4 BVerfGE 85, 191. Desi sesizdrile adresate de instantele inferioare
au fost declarate inadmisibile, hotararea s-a pronuntat asupra aspectului daca
interdictia muncii pe timp de noapte pentru femei era constitutionala, drept
consecinta a unei plangeri de neconstitutionalitate a unui angajator care fusese
amendat pentru angajarea de femei pe timp de noapte.

50 A se vedea Ordinanza n. 536/1995, la adresa: http://
www.giurcost.org/decisioni/1995/05360-95.htm.

31 Sentenza nr. 102/2008 si ordinanza nr. 103/2008, ambele la adresa
http://www.giurcost.org/decisioni/index.html; CEJ, [cauza] C-169/08,
Presidente del Consiglio dei Ministri, EU:C:2009:709.
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national court adjudicating at last instance.’> Meanwhile, the
Italian Constitutional Court has made another request for a
preliminary ruling.>* In that request, the court explained a
far-reaching doctrine it had developed in recent years in order
to take account of the supremacy of European Union law. It is
based on two provisions of the Italian Constitution>*: Article
11, which disposes that Italy agrees, on conditions of equality
with other States, to the limitations of sovereignty that may be
necessary to a world order ensuring peace and justice among
the Nations, and Article 117 whereby legislative powers shall
be vested in the State and the Regions in compliance with the
Constitution and with the constraints deriving from EU
legislation and international obligations. The Italian
Constitutional Court deducts from these provisions that the
question of whether there is a conflict between national law
and Community law is a question of constitutionality. It reads
Articles 11 and 117 of the Constitution in conjunction with the
relevant provisions of Community law. If a provision of
Community law does not have direct effect and the conflict
between this provision and national law cannot be solve by
interpretation, the common judge must refer the question of
constitutionality to the Italian Constitutional Court. The latter
verifies whether there is indeed a conflict that cannot be solved
by interpretation and, if yes, annuls the provision of national
law concerned.

32 See Filippo Fontanelli and Guiseppe Martinico, Between Procedural
Impermeability and Constitutional Openness: The Italian Constitutional
Court and Preliminary References to the European Court of Justice, European
Law Journal, Vol. 16, No. 3, May 2010, pp. 345-364, at 362.

33 Ordinanza no 207/2013, available at http://www.giurcost.org/
decisioni/index.html. While the first reference was raised during principaliter
proceedings, the second concerned incidenter proceedings.

54 The following Italian translation is based on https://www.senato.it/
documenti/repository/istituzione/costituzione_inglese.pdf.
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o incélcare a dreptului comunitar chiar si atunci cand incalcarea
este imputabild unei instante nationale care se pronunta in
ultima instanta®2. Intre timp, Curtea Constitutionali italiana a
adresat o altd cerere pentru o decizie preliminara>?. In acea
cerere, curtea a explicat o doctrind ampla pe care o elaborase
in ultimii ani pentru a tine cont de suprematia dreptului Uniunii
Europene. Ea s-a intemeiat pe doua dispozitii ale Constitutiei
italiene>*: art. 11, care dispune ci Italia convine, in conditii de
egalitate cu alte state, la restrangeri ale suveranitatii care pot fi
necesare intr-o ordine internationald care asigura pacea si
justitia intre natiuni, si art. 117, potrivit caruia prerogativele
legislative apartin statului si regiunilor In conformitate cu
Constitutia si cu constrangerile care deriva din legislatia UE si
din obligatiile internationale. Curtea Constitutionald italiana
deduce din aceste dispozitii ca aspectul existentei unui conflict
intre dreptul national si dreptul comunitar este o chestiune de
constitutionalitate. Ea interpreteaza art. 11 si 117 din Constitutie
coroborate cu dispozitiile relevante ale dreptului comunitar.
Daca o dispozitie de drept comunitar nu are efect direct, iar
conflictul intre aceasta dispozitie si dreptul national nu poate
fi solutionat prin interpretare, judecatorul de drept comun
trebuie sa adreseze o chestiune de constitutionalitate Curtii
Constitutionale italiene. Cea din urma verifica daca exista
intr-adevar un conflict care nu poate fi solutionat prin
interpretare si, in caz afirmativ, anuleaza dispozitia de drept
national Tn cauza.

52 A se vedea Filippo Fontanelli si Guiseppe Martinico, Between
Procedural Impermeability and Constitutional Openness: The Italian
Constitutional Court and Preliminary References to the European Court of
Justice, European Law Journal, vol. 16, nr. 3, mai 2010, p. 345-364, 1a 362.

33 Ordinanza nr. 207/2013, la adresa http://www.giurcost.org/decisioni/
index.html. in timp ce prima trimitere s-a ridicat intr-o procedura
principaliter, cea de-a doua a privit o procedura incidenter.

3 Urmaitoarea traducere din italiani se intemeiazi pe https://
www.senato.it/documenti/repository/istituzione/costituzione_inglese.pdf.
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4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
the supremacy of European Union law or should it be allowed
in certain circumstances, for example in what concerns the
compliance with the fundamental human rights? In such a
context, should the doctrine of state liability for breaching
the European Union law be reconsidered?

When the government of a Member State violates a
provision of Union law, this does not affect the validity of that
provision. The same goes when a court of a Member State
does not respect the principle of primacy of Union law.

As the competences of the EU are the result of a transfer
of sovereign powers to it by the Member States, constitutional
courts have developed a doctrine of ultra vires review. I am
only aware of a single case where, based on this doctrine, a
constitutional court considered an act of EU body, in that case
a ruling by the ECJ, as ultra vires and thus not binding. The
judgment concerned was the ruling given in Case C-399/09
Landtovéd™ at a request by the Czech Supreme Administrative
Court. This court thought that a doctrine developed by the Czech
Constitutional Court was contrary to EU law.

The conflict arose from the post-federal Czech-Slovak
pension scheme: When the former Czech and Slovak Federative
Republic was dissolved on 31 December 1992, it was necessary
to find a criterion according to which the future pension claims
of persons employed by former federal employers would be
assessed. The two successor states concluded an agreement
according to which the seat of the former employer was
decisive. As a result of differences between the Czech and the
Slovak pension schemes and the overall economic development
in the two states, Czech nationals whose federal employers

55 EU:C:2011:415.
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4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisa
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina raspunderii statului pentru
incalcarea dreptului Uniunii Europene?

Atunci cand guvernul unui stat membru incalca o dispozitie
de drept al Uniunii, aceasta nu afecteaza validitatea respectivei
dispozitii. Aceeasi este situatia atunci cand o instantd a unui
stat membru nu respecta principiul primatului dreptului Uniunii.

In misura in care competentele UE sunt consecinta unui
transfer de prerogative suverane catre ea din partea statelor
membre, curtile constitutionale au elaborat o doctrinad a
controlului u/tra vires. Cunosc doar o singurad situatie in care,
intemeindu-se pe aceastd doctrind, o curte constitutionala a
considerat un act al unui organ al UE, in spetd o hotdrare a
CEJ, ca ultra vires si astfel ca fiind neobligatoriu. Hotararea
vizatd era decizia pronuntatd in cauza C-399/09, Landtova™, o
cerere adresatd de Curtea Administrativda Suprema ceha.
Aceasta instanta a considerat ca o doctrind elaborata de Curtea
Constitutionala ceha era contrara dreptului UE.

Conlflictul a aparut din regimul post-federal ceho-slovac
de pensii: la dizolvarea, la 31 decembrie 1992, a fostei Republici
Federative Cehe si Slovace, a fost necesara identificarea unui
criteriu potrivit caruia sa fie apreciate viitoarele cereri privind
pensia ale persoanelor angajate de foste autoritati federale. Cele
doua state succesoare au incheiat un acord potrivit caruia era
decisiv sediul fostului angajator. Drept consecintd a diferentelor
intre regimurile de pensii ceh si slovac si a evolutiei economice
globale din cele doud state, resortisantilor cehi ai caror

55 EU:C:2011:415.
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were located in the Slovak part of the federation were paid
markedly lower retirement pensions than Czech nationals
whose federal employers were seated in the Czech part of the
federation. The Czech Constitutional Court considered that the
constitutional right of “adequate material welfare in old age”
was infringed. It accepted claims of affected Czech nationals
for a supplementary allowance that would increase their old-age
pensions to the level at which it would have been, should the
federal period of insurance have been included pursuant to
Czech legislation on social welfare. In addition to Czech
nationality, the Czech Constitutional Court required residency
in the territory of the Czech Republic as a condition for this
allowance. The ECJ held that this judgment involved a direct
discrimination based on nationality and indirect discrimination
based on nationality, as a result of the residence test. It
concluded that such a national rule is contrary to Articles 3(1)
and Article 10 Regulation No 1408/71.

Soon afterwards, in an analogous case, the Czech
Constitutional Court considered that the ECJ failed to
distinguish the legal relationships arising from the dissolution
of a state with a uniform social security system from the legal
relationships arising for social security from the free movement
of persons in the European Communities, or the European
Union. It held that Regulation No. 1408/71 could not be applied
to entitlements of citizens of the Czech Republic arising from
social security until 31 December 1992, and concluded that
the ECJ judgment in Landtovd was ultra vires.>® The Czech
Constitutional Court also considered that the ECJ had
abandoned the principle audiatur et altera pars because the
ECJ Registry had returned a statement which the Czech

56 Judgment of 31 January 2012, P1. US 5/12: Slovak Pensions XVII,
English translation available at http://www.usoud.cz/en/decisions/
Mx_ttnews%5Btt_news%5D=37&cHash=911a315¢9c22ea1989d19a3a848724¢2.
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angajatori federali erau situati in partea slovaca a federatiei li
se plateau pensii sensibil mai reduse decat resortisantilor cehi
ai carora angajatori federali erau situati in partea ceha a
federatiei. Curtea Constitutionald cehd a considerat cd era
incalcat dreptul constitutional la ,,bundstare materiala adecvata
la batranete”. Ea a admis cererile resortisantilor cehi afectati
la o alocatie suplimentara care ar creste pensiile lor pentru limita
de varsta la nivelul care ar fi fost [atins], daca perioada federala
de asigurare ar fi fost inclusa potrivit legislatiei cehe privind
asigurdrile sociale. Pe langa cetatenia ceha, Curtea Constitu-
tionala ceha a impus resedinta pe teritoriul Republicii Cehe
drept conditie pentru aceasta alocatie. CEJ a retinut cd aceasta
hotarare implica o discriminare directd intemeiata pe motiv de
cetatenie si o discriminare indirectd intemeiatd pe motiv de
cetatenie, drept consecintd a criteriului resedintei. Ea a
concluzionat cd o atare reguld nationald este contrara art. 3
alin. (1) si art. 10 din Regulamentul nr. 1408/71.

La scurt timp dupa aceea, intr-o cauza analogd, Curtea
Constitutionala ceha a apreciat cd CEJ nu a distins raporturile
juridice aparute din dizolvarea unui stat cu un sistem uniform
de securitate sociala de raporturi juridice aparute pentru
securitatea socialda din libera circulatie a persoanelor in
Comunitatile Europene sau Uniunea Europeana. Ea a retinut
ca Regulamentul nr. 1408/71 nu putea fi aplicat drepturilor
cetatenilor Republicii Cehe aparute din securitatea sociald pana
la 31 decembrie 1992 si a concluzionat cd hotararea CEJ in
[cauza] Landtova era ultra vires>®. Curtea Constitutionald ceha
a apreciat, de asemenea, ca CEJ a abandonat principiul audiatur
et altera pars deoarece grefa CEJ a Tnapoiat un memoriu pe
care Curtea Constitutionald cehd dorea sa il prezinte in

56 Hotararea din of 31 ianuarie 2012, PL. US 5/12: pensii slovace XVII,
traducere in limba engleza la adresa http://www.usoud.cz/en/decisions/
Mx_tews%5Btt news%S5D=37&cHash=911a315c9c22eal989d19a3a848724¢2.
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Constitutional Court wanted to submit in the proceedings before
the ECJ in Case Landtova after the Czech Government had
stated that the case-law of the Czech Constitutional Court
violated EU law.

Jiti Zemanek remarked that the Czech Constitutional Court
simply had not mastered the culture of European judicial
dialogue yet.>’ I think he is right.

A more mature approach to the ultra vires problem was
adopted by the German Federal Constitutional Court in
Honeywell * It proceeded from the following premises: If each
Member State claimed to be able to decide through their own
courts on the validity of legal acts of the Union, the primacy of
application could be circumvented in practice, and the uniform
application of Union law would be placed at risk. If, however,
on the other hand the Member States were to completely forgo
ultra vires review, disposal of the treaty basis would be
transferred to the union bodies alone, even if their understanding
of the law led in the practical outcome to an amendment of a
Treaty or to an expansion of competences. The Federal
Constitutional Court held that the tensions, which are basically
unavoidable according to this construction, are to be
harmonised cooperatively in accordance with the European
integration idea and relaxed through mutual consideration. Prior
to the acceptance of an ultra vires act on the part of the European
bodies and institutions, the ECJ is to be afforded the opportunity
to interpret the Treaties, as well as to rule on the validity and
interpretation of the legal acts in question, in the context of
preliminary ruling proceedings according to Article 267 TFEU.

7 Untermining judicial authority: Landtova. See part VIII. Conclusion.

38 Order of 6 July 2010 — 2 BvR 2661/06, English translation available
at http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/
EN/2010/07/rs20100706_2bvr266106en.html;jsessionid=D41762C73
BE452B6FSESBDDA7A65BDAS.2 cid392.
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procedura in fata CEJ in cauza Landtova, dupa ce guvernul
ceh a declarat cd jurisprudenta Curtii Constitutionale cehe
incalca dreptul UE.

Jifi Zemanek a remarcat ca, pur si simplu, Curtea
Constitutionala cehd inca nu stdpanea cultura dialogului judiciar
european®’. Cred ci el are dreptate.

O abordare mai matura a problemei ultra vires a fost
adoptata de Curtea Constitutionald Federala germana in
Honeywell’®. Ea a pornit de la urmitoarele premise: daci fiecare
stat membru ar pretinde sa decida prin intermediul propriilor
instante asupra validitatii actelor juridice ale Uniunii, ar fi
ocolitd in practica aplicarea prioritara, iar aplicarea uniforma
a dreptului Uniunii ar fi periclitatd. Daca totusi, pe de altd parte,
statele membre ar renunta complet la controlul ultra vires,
recurgerea la temeiul din tratat ar fi transferata doar organelor
Uniunii, desi intelegerea dreptului, pe care o dau ele, ar conduce
in sens practic la o amendare a tratatului ori la o extindere a
competentelor. Curtea Constitutionala Federala a retinut ca
tensiunile, care, in esentd, sunt inevitabile potrivit acestei
interpretari, trebuie armonizate prin cooperare, potrivit ideii
de integrare europeana si atenuate prin consideratie reciproca.
Inainte de a declara ultra vires un act al organelor si institutiilor
europene, CEJ trebuie sa aiba ocazia sa interpreteze tratatele
si — de asemenea — sd se pronunte asupra validitdtii si
interpretarii actelor juridice 1n cauza, in contextul procedurii
trimiterii preliminare, potrivit art. 267 TFUE. In plus, controlul
ultra vires exercitat de Curtea Constitutionald Federald poate

5T Undermining judicial authority: Landtova. A se vedea partea VIII -
Conclusion.

38 Ordonanta din 6 iulie 2010 — 2 BvR 2661/06, traducere in limba
engleza la adresa http://www.bundesverfassungsgericht.de/SharedDocs/
Entscheidungen/EN/2010/07/rs20100706_2bvr266106en.html;
jsessionid=D41762C73BE4 52B6FSESBDDA7A65BDAS.2 cid392.
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Moreover, ultra vires review by the Federal Constitutional
Court can only be considered if it is manifest that acts of the
European bodies and institutions have taken place outside the
transferred competences. The Federal Constitutional Court
underlined the necessity to respect the Union’s own methods
of justice to which the ECJ considers itself to be bound and
which do justice to the “uniqueness” of the Treaties and goals
that are inherent to them. It also admitted that the ECJ has a
right of tolerance of error.

I would like to add that it is imperative to avoid
“interpretive anarchy”.’® Unlike the Roman Empire the
European Union is not held together by an army but by law.

As for your question about human rights: In its famous
Solange I-decision of 29 May 1974%, the German Federal
Constitutional Court held that the part of the German Basic
Law dealing with fundamental rights is an inalienable, essential
feature of that law and one which forms part of'its constitutional
structure. The Federal Constitutional Court acknowledged that
the ECJ had made decisions favourable to fundamental rights.
At the same time, it stated that the European Community still
lacked a codified catalogue of fundamental rights, the substance
of which was reliably and unambiguously fixed for the future
in the same way as the substance of the Basic Law. As long as
Community law had not received a catalogue of fundamental
rights decided on by a parliament and of settled validity, which
was adequate in comparison with the catalogue of fundamental
rights contained in the Basic Law, it considered itself competent

9 Giuseppe Martinico, A (Dis-)Order of Disagreements: Exploring
the nature of constitutional conflicts in EU law, Sant’Anna Legal Studies,
STALS Research Paper 3/2013, p. 8.

02 BvL 52/71, BVerfGE 37, 271. The following English translation
is based on http://www.utexas.edu/law/academics/centers/transnational/
work new/german/case.php?id=588 .
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fi avut in vedere doar daca este vadit ca actele organelor si
institutiilor europene au avut loc in afara competentelor
transferate. Curtea Constitutionala Federala a subliniat
necesitatea respectdrii propriilor metode ale Uniunii de
infaptuire a justitiei la care CEJ se considera pe sine obligata
si care avantajeaza ,,unicitatea” tratatelor si obiectivele care le
sunt inerente. Ea a mai admis cd CEJ poate gresi.

As dori sa adaug ca este obligatorie evitarea ,,anarhiei de
interpretare”’. Spre deosebire de Imperiul roman, Uniunea
Europeana nu este tinuta impreuna de o armata, ci de drept.

Cu privire la intrebarea dumneavoastra despre drepturile
omului: In celebra sa decizie Solange I din 29 mai 1974%,
Curtea Constitutionald Federald germana a retinut ca partea
din Legea fundamentald germana care trateaza drepturile
fundamentale este un element inalienabil, esential al acelei legi
si unul care face parte din structura sa constitutionald. Curtea
Constitutionald Federala a admis ca CEJ adoptase decizii
favorabile drepturilor fundamentale. In acelasi timp, ea a
declarat cda Comunitatea Europeand nu dispunea inca de un
catalog codificat al drepturilor fundamentale, a caror substanta
era stabilitd in mod sigur si lipsit de ambiguitate pentru viitor
in acelasi mod ca substanta Legii fundamentale. Atat timp cat
dreptul comunitar nu primise un catalog de drepturi
fundamentale decis de catre un parlament si cu validitate
stabilitd, care era adecvatd in comparatie cu catalogul de
drepturi fundamentale cuprins in Legea fundamentala, ea s-a
considerat competenta sa examineze compatibilitatea dreptului

39 Giuseppe Martinico, 4 (Dis-)Order of Disagreements: Exploring
the nature of constitutional conflicts in EU law, Sant’ Anna Legal Studies,
STALS Research Paper 3/2013, p. 8.

0 2 BvL 52/71, BVerfGE 37, 271. Urmitoarea traducere in limba
engleza se intemeiaza pe http://www.utexas.edu/law/academics/centers/
transnational/work new/german/case.php?id=588.
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to examine the compatibility of Community law with those
rights and, in case of conflict, to declare the rule of Community
law concerned inapplicable by German authorities or courts.

In its Solange II-decision of 22 October 1986%!, the German
Federal Constitutional Court appreciated the progress in the
protection of fundamental rights that had meanwhile been made
at Community level. In view of these developments, it reversed
its approach and held: So long as the European Communities,
in particular European Court case-law, generally ensure
effective protection of fundamental rights as against the
sovereign powers of the Communities which is to be regarded
as substantially similar to the protection of fundamental rights
required unconditionally by the Basic Law, and in so far as
they generally safeguard the essential content of fundamental
rights, the Federal Constitutional Court will no longer exercise
its jurisdiction to decide on the applicability of secondary
Community legislation cited as the legal basis for any acts of
German courts or authorities within the sovereign jurisdiction
of the Federal Republic of Germany, and it will no longer
review such legislation by the standard of the fundamental rights
contained in the Basic Law.

In an order of 7 June 2000, concerning the common
organisation of the market in bananas of the European
Community,®? the German Federal Constitutional Court
emphasized that an identical protection in the different areas
of fundamental rights afforded by European Community law
and by the rulings of the Court of Justice of the European

612 BvR 197/83, BVerfGE 73, 339. The following English translation
is based on http://www.utexas.edu/law/academics/centers/transnational/
work new/german/case.php?id=572 .

22 BvL 1/97, para. 38. The following English translation is based on
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/
2000/06/1s20000607_2bv1000197en.html.
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comunitar cu acele drepturi si, in caz de conflict, sd declare
inaplicabila regula de drept comunitar vizata de autoritati sau
instante germane.

In decizia sa Solange II din 22 octombrie 1986°!, Curtea
Constitutionald Federald germana a apreciat progresul in
privinta protectiei drepturilor fundamentale care fusese realizat
intre timp la nivel comunitar. Avand in vedere aceste evolutii,
ea si-a infirmat abordarea si a retinut: Atat timp cat Comunitatile
Europene, in special jurisprudenta Curtii Europene, asigura in
general protectia efectiva a drepturilor fundamentale impotriva
prerogativelor suverane ale Comunitatilor, care trebuie
consideratd ca similard in esentd protectiei drepturilor
fundamentale impusd in mod neconditionat prin Legea
fundamentala, si atat timp cat ele garanteazd in general
continutul esential al drepturilor fundamentale Curtea
Constitutionald Federald nu isi va mai exercita competenta
pentru a decide cu privire la aplicabilitatea legislatiei
comunitare derivate citatd ca temei juridic pentru orice acte
ale instantelor sau autoritatilor germane in jurisdictia suverana
a Republicii Federale Germania si nu va mai controla o atare
legislatie 1n raport cu standardul drepturilor fundamentale
cuprinse in Legea fundamentala.

Intr-o ordonantd din 7 iunie 2000 privind organizarea
comuni a pietei bananelor in Comunitatea Europeani®?, Curtea
Constitutionald Federala germana a subliniat ca nu era cerutd
o protectie identica in diferitele materii ale drepturilor
fundamentale acordata prin dreptul Comunitatii Europene si

61 2 BvR 197/83, BVerfGE 73, 339. Urmitoarea traducere in limba
engleza se intemeiaza pe http://www.utexas.edu/law/academics/centers/
transnational/work new/german/case.php?id=572.

62 2 BvL 1/97, pct. 38. Urmitoarea traducere in limba englezi se
intemeiaza pe http://www.bundesverfassungsgericht.de/SharedDocs/
Entscheidungen/EN/2000/06/1s20000607_2bv1000197en.html.
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Communities, which are based on Community law, was not
called for.

On 1 December 2009, the Charter of Fundamental Rights
of European Union entered into force. According to Article
6(1) TEU, it has the same legal value as the TEU and the TFEU.
This considerably increased legal certainty in the field of human
rights protection at EU level. Already in 2005, the European
Court of Human Rights had held that the protection of
fundamental rights by Community law can be considered to
be equivalent to that of the system of the Convention of the
Protection of Human Rights and Fundamental Freedoms.®?

In the light of all this, I do not see any reason why the
doctrine of state liability for breaching EU law should be
reconsidered in the context of compliance with fundamental
human rights.

5. Has in principle the national constitutional judge a
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

The national constitutional judge and the European judge
have an equal position in the sense that both are members of
courts of last instance, the ECJ being the last instance for the
interpretation of the law of the European Union and the national
constitutional courts being the last instance for the interpretation
of the Constitution of their respective country.

National courts, including constitutional courts, can
interpret Union law. As the ECJ put it Case C-173/03 Traghetti

63 Judgment of 30 June 2005, Case Bosphorus, Application no. 45036/
98, para. 165, available at http://hudoc.echr.coe.int/sites/eng/Pages/
search.aspx#{“fulltext”:[“Bosphorus”],”documentcollectionid2":[“GRAND
CHAMBER”,”CHAMBER”],”itemid”:[“001-69564"]} .
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prin hotararile Curtii de Justitie a Comunitatilor Europene, care
sunt intemeiate pe dreptul comunitar.

La 1 decembrie 2009, a intrat in vigoare Carta drepturilor
fundamentale a Uniunii Europene. Potrivit art. 6 alin. (1) TUE,
ea are aceeasi valoare juridica precum TUE si TFUE. Aceasta
a sporit in mod considerabil securitatea juridica in domeniul
protectiei drepturilor omului la nivelul UE. Deja in 2005, Curtea
Europeana a Drepturilor Omului retinuse cd protectia
drepturilor fundamentale prin dreptul comunitar poate fi
consideratd echivalenta celei a sistemului Conventiei pentru
protectia drepturilor omului si a libertitilor fundamentale®.

In lumina tuturor acestora, nu vad vreun motiv pentru care
ar trebui reconsideratd doctrina raspunderii statului pentru
incalcarea dreptului UE in contextul respectarii drepturilor
fundamentale ale omului.

5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reali
a dreptului primar al Uniunii Europene efectuata de
tribunalele constitutionale ale statelor membre?

Judecatorul constitutional national si judecatorul european
au o pozitie egald in sensul cad ambii sunt membri ai unor
instante de ultim grad, CEJ fiind ultima instanta pentru
interpretarea dreptului Uniunii Europene, iar curtile
constitutionale nationale fiind ultima instantd pentru
interpretarea constitutiei respectivei tari.

Instantele nationale, inclusiv curtile constitutionale, pot
interpreta dreptul Uniunii. Precum a afirmat CEJ in cauza

63 Hotararea din 30 iunie 2005, cauza Bosphorus, cererea nr. 45036/
98, pct. 165, la adresa http://hudoc.echr.coe.int/sites/eng/Pages/
search.aspx#{“fulltext”:[“Bosphorus”],”documentcollectionid2":[“GRAND
CHAMBER”,”"CHAMBER”],”itemid”:[“001-69564"]}.
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del Mediterraneo®, ““a court faced with divergent or conflicting

arguments must normally interpret the relevant rules — of
national and/or Community — in order to resolve the dispute
brought before it”. Where constitutional courts interpret primary
law of the European Union, there is no reason for considering
that this judicial activity is not “genuine interpretation”. The
only thing that has to be kept in mind is that the European
Court of Justice has the final say on interpreting Union law.

In my answer to your last question, I shall outline the limits
set to the duty to request a preliminary ruling incumbent on
courts against whose decision there is no judicial remedy under
national law. It is impossible to apply the rules concerned
without interpreting Union law.

6. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
for cooperation? Is there in fact a hierarchy, confirontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?

The reference for a preliminary ruling is the standard
instrument of cooperation between the national courts,
including the constitutional courts, and the ECJ. Article 267
TFEU empowers the ECJ to give preliminary rulings on the
interpretation of Union law and on the validity of acts of EU
institutions. Any court or tribunal is entitled to make a reference
for a preliminary ruling to the ECJ. However, where a question
regarding the interpretation of Union law or the validity of EU
acts is raised in a case before a court or tribunal of a Member
State against whose decisions there is no judicial remedy under

64 EU:C:2006:391, para. 34.
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C-173/03, Traghetti del Mediterraneo®, ,...] instanta,
confruntata cu argumente divergente sau contradictorii, trebuie,
in mod normal, s interpreteze normele juridice relevante —
nationale si/sau comunitare — in scopul de a solutiona litigiul
cu care este sesizatd”. Atunci cand curtile constitutionale
interpreteaza dreptul primar al Uniunii Europene, nu exista
motiv pentru a considera ca aceasta activitate jurisdictionala
nu este o ,interpretare autentica”. Singurul lucru care trebuie
avut in vedere este ca Curtea Europeand de Justitie are ultimul
cuvant privind interpretarea dreptului Uniunii.

In raspunsul meu la ultima dumneavoastri intrebare voi
sublinia limitele stabilite obligatiei de a adresa o cerere pentru
pronuntarea unei hotarari preliminare care revine instantelor
impotriva caror decizii nu exista nicio cale de atac n temeiul
dreptului national. Este imposibila aplicarea regulilor in cauza
fara interpretarea dreptului Uniunii.

6. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebari preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existd ierarhie, confruntare sau purd
cooperare intre CJUE si tribunalele constitutionale?

Trimiterea pentru o hotarare preliminara este instrumentul
standard de cooperare Intre instantele nationale, inclusiv curtile
constitutionale, si CEJ. Art. 267 TFUE abiliteaza CEJ sa
pronunte hotarari preliminare de interpretare a dreptului Uniunii
si cu privire la validitatea actelor institutiilor UE. Orice instanta
judecatoreasca are dreptul de a adresa CEJ o cerere de decizie
preliminard. Cu toate acestea, atunci cand o chestiune
referitoare la interpretarea dreptului Uniunii sau la validitatea
actelor UE este ridicata intr-o cauza aflata pe rolul unei instante
judecatoresti a unui stat membru, ale carei decizii nu sunt supuse
vreunei cdi de atac in temeiul dreptului national, acea instanta

64 EU:C:2006:391, pct. 34.
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national law, that court or tribunal is obliged to bring the matter
before the Court [Article 267(3) TFEU].

The fact that constitutional courts decide on questions of
constitutional law, does not exclude them from the notion of
“court or tribunal” within the meaning of Article 267 TFEU.
When the conditions set out in Article 267(3) TFEU are
fulfilled, they are under a legal obligation to request a
preliminary ruling. The particular objective of this provision
is to prevent a body of case-law not in accord with Union law
from coming into existence in any Member State.%

However, there are a number of limits to the duty to
request a preliminary ruling. Article 267(3) TFEU has to be
read in conjunction with the second paragraph of this
provision, which comprises the requirement that the court or
tribunal considers a decision on the question concerned
necessary to enable it to give judgment. As the EJC held in
Case 283/81 CILFIT,% “it follows from the relationship
between the second and third paragraphs of Article 177 [now
Atrticle 267 TFEU] that the courts or tribunals referred to in
the third paragraph have the same discretion as any other
national court or tribunal to ascertain whether a decision on a
question of Community law is necessary to enable them to
give judgment. Accordingly, those courts or tribunals are not
obliged to refer to the Court of Justice a question concerning
the interpretation of Community law raised before them if
that question is not relevant, that is to say, if the answer to
that question, regardless of what it may be, can in no way
affect the outcome of the case.”

65 See Case 107/76 Hoffmann-La Roche, EU:C:1977:89, para.5, with
reference to Article 177 EEC Treaty, the predecessor of Article 267 TFEU.
% EU:C:1982:335, para. 10.
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judecatoreasca este obligatd sd sesizeze Curtea [art. 267
paragraful al treilea TFUE].

Faptul ca curtile constitutionale decid asupra unor chestiuni
de drept constitutional nu le exclude din notiunea ,,instanta
judecatoreascd”, in intelesul art. 267 TFUE. Atunci cand sunt
indeplinite conditiile stabilite la art. 267 paragraful al treilea
TFUE, lor le revine o obligatie juridica de a cere o decizie
preliminara. Obiectivul particular al acestei dispozitii este cel
de a impiedica constituirea in orice stat membru a unei
jurisprudente care nu este in acord cu dreptul Uniunii®.

Exista totusi o serie de limite la obligatia de a cere o decizie
preliminara. Art. 267 paragraful al treilea TFUE trebuie
interpretat coroborat cu al doilea paragraf al acestei dispozitii,
care cuprinde cerinta ca instanta judecatoreascd sd aprecieze
daca o decizie privind aspectul vizat este necesara pentru a-i
permite sa pronunte o hotarare. Dupa cum a retinut CEJ in
cauza 283/81, CILFIT®®, »|...] rezulta din raportul dintre al
doilea si al treilea paragraf ale articolului 177 [in prezent,
articolul 267 TFUE, n.a.] cd instantele vizate de al treilea
paragraf se bucurd de aceeasi putere de apreciere ca toate
celelalte instante nationale pentru a evalua daca, pentru a
pronunta o hotarare, este necesara o decizie asupra unui aspect
de drept comunitar. Prin urmare, aceste instante nationale nu
sunt obligate sa trimitad o intrebare referitoare la interpretarea
dreptului comunitar formulata in cauza dedusa judecatii lor in
cazul in care respectiva Intrebare nu este pertinenta, in alti
termeni, in cazul in care, indiferent care ar fi raspunsul la aceasta
intrebare, acesta nu ar putea avea nicio influentd asupra
solutionarii litigiului”.

65 A se vedea cauza 107/76, Hoffmann-La Roche, EU:C:1977:89, pct.
5, cu referire la art. 177 din Tratatul CEE, predecesorul art. 267 TFUE.
% EU:C:1982:335, pet. 10.



138 Evropean Union Law and the Constitutional Courts of the Member States. Interviews

In Joined Cases 28 to 30/62 Da Costa en Schaake,®” the
ECJ ruled that “the authority of an interpretation under Article
177 already given by the Court may deprive the obligation of
its purpose and thus empty it of its substance. Such is the case
especially when the question raised is materially identical with
a question which has already been the subject of a preliminary
ruling in a similar case.” In CILFIT the ECJ added that “[t]he
same effect, as regards the limits set to the obligation laid down
by the third paragraph of Article 177, may be produced where
previous decisions of the Court have already dealt with the
point of law in question, irrespective of the nature of the
proceedings which led to those decisions, even though the
questions at issue are not strictly identical”.®® In the same
judgment, the ECJ went a step further and established the
so-called acte clair doctrine: “[T]he correct application of
Community law may be so obvious as to leave no scope for
any reasonable doubt as to the manner in which the question
raised is to be resolved. Before it comes to the conclusion that
such is the case, the national court or tribunal must be convinced
that the matter is equally obvious to the courts of the other
Member States and to the Court of Justice.” If that condition is
satisfied, the national court of tribunal may “refrain from
submitting the question to the Court of Justice and take upon
itself the responsibility for resolving it”.®

Although the European Court of Justice has thus tempered
the obligation to seek a preliminary ruling, the Court’s case-law
has not limited this obligation to exceptional situations.
Requests for preliminary rulings are the chance for
constitutional courts to influence the case-law of the ECJ by

7 EU:C:1963:6, [1963] E.C.R. 31, at 38.
8 CILFIT, para. 14.
8 CILFIT, para. 16.
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In cauzele conexate 28-30/62, Da Costa en Schaake®, CEJ
astatuatca,,[...] autoritatea de interpretare data de catre aceasta
in virtutea art. 177 poate, totusi, lipsi aceasta obligatie de
obiectul sau, si o poate astfel goli de continut. In special acesta
este cazul atunci cand Intrebarea ridicata este material identica
unei intrebari care a facut deja obiectul unei hotarari cu titlu
preliminar intr-o speti asemanitoare”. In CILFIT, CEJ a
adaugat ca ,,[a]celasi efect, in ceea ce priveste limitele obligatiei
formulate de articolul 177 al treilea paragraf, poate rezulta
dintr-o jurisprudenta consacratd a Curtii care a solutionat
aspectul de drept respectiv, indiferent de natura procedurilor
care au condus la aceasta jurisprudenta, chiar in absenta unei
identitati stricte a intrebarilor in litigiu™®®. In aceeasi hotarare,
CEJ a facut un pas inainte si a stabilit asa-numita doctrina acte
clair: ,[...] aplicarea corecta a dreptului comunitar se poate
impune intr-un mod atat de evident incat sa nu lase loc niciunei
indoieli rezonabile privind modul de rezolvare a intrebarii
adresate. Inainte de a concluziona ci este vorba de o astfel de
situatie, instanta nationala trebuie sa fie convinsa cd acest aspect
se impune intr-un mod la fel de evident si instantelor nationale
ale celorlalte state membre si Curtii de Justitie”. Daca este
indeplinita acea conditie, instanta nationald va putea sa ,,se
abtind sa trimita aceastd Intrebare Curtii de Justitie si sa isi
asume responsabilitatea de a o solutiona ea insisi”®.

Desi Curtea Europeana de Justitie a atenuat astfel obligatia
de a cere o hotarare preliminara, jurisprudenta Curtii nu a limitat
aceasta obligatie la situatii exceptionale. Cererile pentru
pronuntarea unei decizii preliminare sunt sansa curtilor
constitutionale de a influenta jurisprudenta CEJ prin expunerea

67 EU:C:1963:6, ECR [1963], 31, la 38.
8 CILFIT, pct. 14.
9 CILFIT, pct. 16.
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exposing their own views, and they are increasingly grasping
it.

The relations between the ECJ and the constitutional courts
is hierarchical in that the Court of Justice has the exclusive
jurisdiction to declare void an act of Union law’’ and that it
has the final say on the interpretation of Union law. On the
other hand, in a preliminary ruling on interpretation, the ECJ
does not rule on facts and points of national law. As the Court
of Justice put it in Case 16/65 Schwarze,’" “the special field of
judicial cooperation under Article 177 [...] requires the national
court and the Court of Justice, both keeping within their
respective jurisdiction, and with the aim of ensuring that
Community law is applied in a unified manner, to make direct
and complementary contributions to the working out of a
decision”.

In practice, the relationship between the ECJ and the
constitutional courts has not always been harmonious. I have
already given some examples of frictions between the ECJ and
the national constitutional courts above. In an analysis of this
kind of frictions, Giuseppe Martinico distinguished two types
of conflicts: conflicts by divergence or by absence of a
comparable discipline in EU law and conflicts by convergence
or by presence of an EU law discipline.”> An example of the
first type of conflicts was the conflict caused by the absence at
supranational level of provisions comparable to the fundamental
rights at national level. Recently, a conflict of the second type
was triggered off by the judgment of the ECJ in Case C-617/

10 Akerberg Fransson:"

70 Article 263 TFEU, see Case 314/85 Foto-Frost, EU:C:1987:452,
para. 17, with reference to Article 173 EEC Treaty, the predecessor of Article
263 TFEU.

"I EU:C:1965:117, [1965] E.C.R. 877, at 886.

72 STALS Research Paper 3/2013, p. 9.

73 EU:C:2013:105.
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propriilor pareri, iar ele sesizeaza acest lucru din ce in ce mai
mult.

Relatiile dintre CEJ si curtile constitutionale sunt ierarhice,
in sensul ca Curtea de Justitie are competenta exclusiva sa
declare nulitatea unui act de dreptul Uniunii’® si cd ea are
ultimul cuvant cu privire la interpretarea dreptului Uniunii. Pe
de alta parte, intr-o hotarare preliminara de interpretare, CEJ
nu se pronunta asupra faptelor si motivelor de drept national.
Dupa cum a afirmat Curtea de Justitie in cauza 16/65,
Schwarze’!, ,,cadrul foarte particular al cooperirii judiciare
instituit prin articolul 177 impune instantei nationale si Curtii
de Justitie, in ordinea lor de competente proprii, [...] sa
contribuie in mod direct si reciproc la elaborarea unei decizii
in vederea asigurarii aplicdrii uniforme a dreptului comunitar
in ansamblul statelor membre”.

In practici, raportul dintre CEJ si curtile constitutionale
nu a fost intotdeauna armonios. Am oferit deja anterior unele
exemple de frictiuni Intre CEJ si curtile constitutionale
nationale. Intr-o analizd a acestui tip de frictiuni, Giuseppe
Martinico a distins doua tipuri de conflicte: conflicte prin
divergenta sau prin absenta unei discipline comparabile in
dreptul UE si conflicte prin convergenta sau prin prezenta unei
discipline a dreptului UE”2. Un exemplu al acestui prim tip de
conflicte a fost conflictul cauzat de absenta la nivel
supranational a unor dispozitii comparabile drepturilor
fundamentale de la nivel national. Recent, un conflict de al
doilea tip a fost declansat prin hotararea CEJ in cauza C-617/

10, Akerberg Fransson’>:

70 Art. 263 TFUE, a se vedea cauza 314/85, Foto-Frost, EU:C:1987:452,
pet. 17, cureferire la art. 173 din Tratatul CEE, predecesorul art. 263 TFUE.

"IEU:C:1965:117, ECR [1965], 877, 1a 886.

72 STALS Research Paper 3/2013, p. 9.

73 EU:C:2013:105.
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A Swedish court had made a request for a preliminary
ruling in the context of proceedings brought by the Public
Prosecutor’s Office for serious tax offences. It asked a number
of questions concerning the Ne bis in idem principle. As a
preliminary point, the ECJ examined whether it had jurisdiction
to answer the questions. According to Article 51(1) of the
Charter of Fundamental Rights of the European Union, the
provisions of this Charter are addressed to the Member States
only when they are implementing Union law. The ECJ recalled
its settled case-law, which states that the fundamental rights
guaranteed in the legal order of the European Union are
applicable in all situations governed by European Union law,
but not outside such situations. If national legislation “falls
within the scope of European law, the Court, when requested
to give a preliminary ruling, must provide all the guidance as
to interpretation needed in order for the national court to
determine whether that legislation is compatible with the
fundamental rights the observance of which the Court
ensures”.”* The ECJ explained that this definition of the field
of application of the fundamental rights of the European Union
was borne out by the explanations relating to Article 51 of the
Charter, which, in accordance with the third subparagraph of
Atrticle 6(1) TEU and Article 52(7) of the Charter, have to be
taken into considerations. According to those explanations, “the
requirement to respect fundamental rights defined in the context
of the Union is only binding on the Member States when they
act in the scope of Union law”.”> The ECJ affirmed its
jurisdiction because the tax penalties and criminal proceedings
in the case in point were connected in part to breaches of Mr
Akerberg Fransson’s obligations to declare VAT.

74 Para. 19.
75 Para. 20.
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O instanta suedeza a adresat o cerere pentru o decizie
preliminara in contextul unei proceduri introduse de Ministerul
Public pentru infractiuni fiscale in forma agravata. Ea a adresat
o serie de Intrebari referitoare la principiul ne bis in idem. Ca
aspect preliminar, CEJ a examinat daca avea competentd sd
raspundd la intrebari. Potrivit art. 51 alin. (1) din Carta
drepturilor fundamentale a Uniunii Europene, dispozitiile cartei
se adreseaza statelor membre numai in cazul in care acestea
pun in aplicare dreptul Uniunii. CEJ a amintit jurisprudenta sa
constantd, care precizeaza ca drepturile fundamentale garantate
de ordinea juridicd a Uniunii au vocatie de a fi aplicate In toate
situatiile reglementate de dreptul Uniunii Europene, insa nu in
afara unor asemenea situatii. Daca legislatia nationala ,,intra
in domeniul de aplicare a [...] drept[ului european], Curtea,
sesizatd cu titlu preliminar, trebuie sa furnizeze toate elementele
de interpretare necesare aprecierii de catre instanta nationala a
conformitatii acestei reglementdri cu drepturile fundamentale
a cdror respectare o asigurd”’*. CEJ a explicat ci aceasti
definitie a domeniului de aplicare a drepturilor fundamentale
ale Uniunii Europene era confirmata de explicatiile referitoare
la art. 51 din cartd, care trebuie luate in considerare, in
conformitate cu art. 6 alin. (1) al treilea paragraf TUE si cu art.
52 alin. (7) din carta. Potrivit explicatiilor amintite, ,,statelor
membre le este impusa obligatia de a respecta drepturile
fundamentale definite in cadrul Uniunii numai in cazul in care
pun in aplicare dreptul Uniunii”’. CE]J si-a afirmat competenta
sa deoarece sanctiunile fiscale si urmarirea penald in speta sunt
legate in parte de neindeplinirea obligatiilor declarative ale dlui
Akerberg Fransson in materie de TVA.

74 Pet. 19.
75 Pct. 20.
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This judgment startled the German Federal Constitutional
Court. In its ruling concerning the establishment of an anti-terror
database,’® it analysed whether it was obliged to request a
preliminary ruling from the ECJ. It held that the anti-terror
database and the activities of the security and intelligence
services undertaken on that basis were not an implementation
of Union law within the meaning of Article 51(1) of the Charter
of Fundamental Rights of the European Union. Therefore, it
considered the fundamental rights of the European Union
inapplicable and concluded that the questions raised concerned
exclusively the German fundamental rights. The Federal
Constitutional Court added that nothing else could result from
the decision of the ECJ in Case Akerberg Fransson. In terms
of'a cooperative coexistence between the Federal Constitutional
Court and the European Court of Justice, it would be
inadmissible to attribute to that decision an interpretation
according to which it would obviously qualify as an ultra vires
act or endanger the protection and enforcement of Member
States’ fundamental rights in such a way as to question the
identity of the constitutional order established by the Basic
Law. In this respect, the Akerberg Fransson decision should
not be understood and applied in the sense that any material
connection of a provision with the merely abstract scope of
Union law or a purely factual impact on it was sufficient for
binding the Member States by the fundamental rights laid down
in the Charter of Fundamental Rights of the European Union.
The German Federal Constitution Court emphasized that, in
Akerberg Fransson, the EJC had expressly stated that the
European fundamental rights of the Charter are only applicable
in situations governed by European Union law, but not outside

76 1 BvR 1215/07, la adresa http://www.bundesverfassungsgericht.de/
entscheidungen/rs20130424 1bvr121507.html.
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Aceasta hotarare a surprins Curtea Constitutionala Federala
germani. In hotirdrea sa privind instituirea unei baze de date
antiteroriste’®, ea a analizat daci era obligatd sa ceari o decizie
preliminard de la CEJ. Ea a retinut ca baza de date antiteroriste
si activitatile serviciilor de securitate si de informatii intreprinse
pe aceasta baza nu constituiau punerea in aplicare a dreptului
Uniunii in intelesul art. 51 alin. (1) din Carta drepturilor
fundamentale a Uniunii Europene. Ea a apreciat, asadar, ca
drepturile fundamentale ale Uniunii Europene erau inaplicabile
sia concluzionat ca Intrebarile ridicate vizau exclusiv drepturile
fundamentale germane. Curtea Constitutionald Federala
germana a adaugat ca nimic altceva nu putea rezulta din decizia
CEJ in cauza Akerberg Fransson. In sensul unei coexistente
de conlucrare intre Curtea Constitutionald Federald germana
si Curtea Europeana de Justitie, ar fi inadmisibil sa se atribuie
acelei decizii o interpretare n sensul careia ea ar fi calificatd
in mod vadit ca act ultra vires sau care sa pericliteze protectia
si executarea drepturilor fundamentale ale statelor membre
intr-un astfel de mod incét sd puna in cauza identitatea ordinii
constitutionale, instituitd prin Legea fundamentala. In aceasti
privintd, decizia Akerberg Fransson nu ar trebui inteleasi si
aplicata 1n sensul ca orice legatura materiald a unei dispozitii
doar cu domeniul abstract al dreptului Uniunii sau cu un impact
pur factual asupra lui era suficientd pentru a obliga statele
membre prin drepturile fundamentale instituite in Carta
drepturilor fundamentale a Uniunii Europene. Curtea
Constitutionald Federald germana a subliniat ca, in [cauza]
Akerberg Fransson, CEJ a declarat in mod expres ci drepturile
fundamentale europene prevazute de cartd aveau vocatie sa se
aplice doar 1n situatii guvernate de dreptul Uniunii Europene,

761 BVR 1215/07, 1a adresa http://www.bundesverfassungsgericht.de/
entscheidungen/rs20130424 1bvr121507.html.
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such situations. I hope the subsequent case-law of the European
Court of Justice’” has dispelled the worries of the German
Federal Constitutional Court.

Another conflict by convergence was imminent when, in
Case C-399/11 Melloni’®, the ECJ interpreted Article 53 of the
Charter of Fundamental Rights of the European Union, entitled
“Level of protection”, for the first time. This provisions states
that nothing in the Charter shall be interpreted as restricting or
adversely affecting human rights and fundamental freedoms
as recognised, in their respective fields of application, by Union
law and international law and by international agreements to
which the European Union or all Member States are party,
including the European Convention for the Protection of Human
Rights and Fundamental Freedoms, and by the Member States’
constitutions.

Melloni was yet another case about Council Framework
Decision 2002/584 on the European arrest warrant and the
surrender procedures between Member States. Italian
authorities had issued a European arrest warrant for the
execution of a prison sentence of ten years handed down by
judgment in absentia against Mr Melloni, who had been
represented by two lawyers of his choice at first instance and
in the appeal and cassation proceedings. He was arrested in
Spain. According to the case-law of the Spanish Constitutional
Court, a decision of Spanish judicial authorities to consent to
extradition to countries which, in cases of very serious offences,
allow convictions in absentia without making the surrender
conditional upon the convicted party being able to challenge

77 See, e.g., Case C-45/12 Ahmed, EU:C:2013:390, paras. 56 f.; Case
C-333/13 Dano e.a., EU:C:2014:2358, paras. 87 ff.; Case C-265/13 Marcos,
EU:C:2014:187, paras. 28 ff.; Case C-483/12 Pelckmans Turnhout,
EU:C.2014:304, paras. 17 ff.

78 EU:C:2013:107.
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iar nu in afara unor atari situatii. Sper ca jurisprudenta ulterioara
a Curtii Europene de Justitie’’ a risipit ingrijorarile Curtii
Constitutionale Federale germane.

Un alt conflict prin convergentd a fost iminent atunci cand,
in cauza C-399/11, Melloni’®, CEJ a interpretat pentru intdia
oard art. 53 din Carta drepturilor fundamentale a Uniunii
Europene, intitulat ,,Nivelul de protectie”. Aceasta prevedere
dispune ca niciuna dintre dispozitiile cartei nu poate fi
interpretata ca restrangand sau aducand atingere drepturilor
omului si libertdtilor fundamentale recunoscute, in domeniile
de aplicare corespunzatoare, de dreptul Uniunii si dreptul
international, precum si de conventiile internationale la care
Uniunea Europeana sau toate statele membre sunt parti si in
special Conventia pentru protectia drepturilor omului si a
libertatilor fundamentale, precum si prin constitutiile statelor
membre.

Melloni a fost inca o cauza referitoare la Decizia-cadru
2002/584/JAI privind mandatul european de arestare si
procedurile de predare intre statele membre. Autoritatile italiene
au emis un mandat european de arestare pentru executarea unei
condamnari la o pedeapsa cu inchisoarea de zece ani pronuntata
in lipsa impotriva dlui Melloni, care fusese reprezentat de doi
avocati alesi de el in prima instantd, in apel si in recurs. El a
fost arestat in Spania. Potrivit jurisprudentei Curtii
Constitutionale spaniole, o decizie a autoritatilor judiciare
spaniole de a consimti la extradare catre tari care, in cazuri de
infractiuni foarte grave, permit condamnari in lipsa [in
absentia], fara a conditiona predarea de capacitatea persoanei

77 A se vedea, de exemplu, cauza C-45/12, Ahmed, EU:C:2013:390,
pet. 56 si urm.; cauza C-333/13, Dano si altii, EU:C:2014:2358, pct. 87 si
urm.; cauza C-265/13, Marcos, EU:C:2014:187, pct. 28 si urm.; cauza C-483/
12, Pelckmans Turnhout, EU:C.2014:304, pct. 17 si urm.

8 EU:C:2013:107.
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the same in order to safeguard his rights of defence, gives rise
to an “indirect” infringement of the requirements deriving from
the right to a fair trial. When the Spanish authorities decided
to surrender Mr Melloni to the Italian authorities without
imposing the condition of a retrial, he filed a petition for
constitutional protection before the Spanish Constitutional
Court. Upon a request for a preliminary ruling from this court,
the ECJ held that Article 4a(1) of the Framework Decision
must be interpreted as precluding the executing judicial
authorities, in the circumstances specified in that provision,
from making the execution of a European arrest warrant issued
for the purposes of executing a sentence conditional upon the
conviction rendered in absentia being open to review in the
issuing Member State. It considered that this provision was
compatible with the requirements under Articles 47 [right to
an effective judicial remedy and to a fair trial] and 48(2) [rights
of the defence] of the Charter of Fundamental Rights of the
European Union and referred to the case-law of the European
Court of Human Rights.

As for Article 53 of the Charter, the ECJ did not accept the
interpretation that this provision gives general authorisation to
a Member State to apply the standard of protection of
fundamental rights guaranteed by its constitution when that
standard is higher than that deriving from the Charter and, where
necessary, give it priority over the application of provisions of
EU law. Where an EU legal act calls for national implementing
measures, national authorities and courts remain free to apply
national standards of protection of fundamental rights, provided
that the level of protection provided for by the Charter, as
interpreted by the Court, and the primacy, unity and
effectiveness of EU law are not thereby compromised.
However, the Framework Decision effects a harmonisation of
the conditions of execution of a European arrest warrant in the
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condamnate de a o ataca in scopul garantarii drepturilor sale la
aparare, da nastere unei incélcari ,,indirecte” a cerintelor care
decurg din dreptul la un proces echitabil. Atunci cand
autoritdtile spaniole au decis sd il predea pe dl Melloni
autoritatilor italiene fara a impune conditia unei rejudecdri, el
a introdus o cerere de protectie constitutionald la Curtea
Constitutionald spaniold. Subsecvent unei cereri de decizie
preliminara de la aceasta instanta, CEJ a retinut ca art. 4 alin.
(1) din decizia-cadru trebuie interpretat in sensul ca se opune
ca autoritatea judiciara de executare, in cazurile mentionate in
aceasta dispozitie, sa supuna executarea unui mandat european
de arestare emis in scopul executarii unei pedepse conditiei ca
respectiva hotarare de condamnare pronuntata in lipsa sa poata
fi revizuitd in statul membru emitent. Ea a considerat cd aceasta
dispozitie era compatibila cu cerintele care decurg din art. 47
[dreptul la o cale de atac eficientad si la un proces echitabil] si
din art. 48 alin. (2) [dreptul la aparare] din Carta drepturilor
fundamentale a Uniunii Europene si a facut referire la
jurisprudenta Curtii Europene a Drepturilor Omului.

In privinta art. 53 din carti, CEJ nu a acceptat interpretarea
ca aceasta dispozitie acordd o autorizare generala unui stat
membru sd aplice standardul de protectie a drepturilor
fundamentale garantat prin constitutia sa, atunci cand acel
standard este mai ridicat decat cel derivat din carta si, atunci
cand este necesar, sd i1 dea prioritate asupra aplicarii
dispozitiilor dreptului UE. Atunci cand un act juridic al UE
impune masuri nationale de punere in aplicare, autoritatile si
instantele nationale raman libere sa aplice standarde nationale
de protectie a drepturilor fundamentale, cu conditia ca nivelul
de protectie dispus prin cartd, astfel interpretat de Curte, precum
si suprematia, unitatea si caracterul efectiv ale dreptului UE sa
nu fie astfel compromise. Decizia-cadru efectueaza totusi o
armonizare a conditiilor de executare a unui mandat european
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event of a conviction rendered in absentia. The ECJ concluded
that it would undermine the principles of mutual trust and
recognition which that decision purports to uphold and would,
therefore, compromise its efficacy if a Member State could
avail itself of Article 53 of Charter to make the surrender of a
person convicted in absentia conditional upon the conviction
being open to review in the issuing Member State.

In its subsequent judgment,’® the Spanish Constitutional
Court built on its declaration 1/2004 scrutinising the
constitutionality of the Draft Constitutional Treaty. It
underlined that it is not entitled to check the validity of the law
adopted by European institutions. However, it also recalled its
ultra vires doctrine. This was just an abstract warning. In the
light of the case-law of the European Court of Human Rights
and the ECJ’s interpretation of Articles 47 and 48.2 of the
Charter, the Spanish Constitutional Court modified its case-law.
It held that a conviction in absentia does not involve an
infringement of the absolute contents of the fundamental right
to a fair trial, even if there is no remedy for the absent defendant,
when this absence has been voluntarily and unambiguously
decided by a defendant who was duly summoned, and has been
effectively defended by an appointed lawyer. Thus, a clash
was avoided.

7926/2014 of 13 February 2014. An English translation is available at
http://www.tribunalconstitucional.es/es/jurisprudencia/restrad/Paginas/
JCCJCC262014en.aspx .
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de arestare 1n situatia unei condamnari pronuntate in lipsa. CEJ
a concluzionat cd ar submina principiile increderii si
recunoasterii reciproce pe care aceasta decizie urmareste sa le
consolideze si, prin urmare, ar compromite caracterul sau
efectiv daca un stat membru s-ar putea prevala de art. 53 din
cartd pentru a conditiona predarea unei persoane condamnate
in lipsa de posibilitatea ca respectiva condamnare sa fie supusa
revizuirii n statul membru emitent.

In hotararea sa ulterioara’®, Curtea Constitutionala spaniola
s-a intemeiat pe declaratia sa 1/2004 de controlare a
constitutionalitatii proiectului de Tratat constitutional. Ea a
subliniat ca nu este abilitatd sa controleze validitatea dreptului
adoptat de institutii europene. Ea a reamintit totusi si doctrina
sa ultra vires. Aceasta a constituit doar un avertisment abstract.
In lumina jurisprudentei Curtii Europene a Drepturilor Omului
si a interpretarii CEJ a art. 47 si 48 alin. (2) din cartd, Curtea
Constitutionalad spaniold si-a modificat jurisprudenta. Ea a
retinut ¢cd o condamnare in lipsd nu implica o incélcare a
continutului absolut al dreptului fundamental la un proces
echitabil, chiar daca nu exista o cale de atac pentru inculpatul
absent, atunci cand aceasta absenta a fost decisa in mod voluntar
si neechivoc de catre un inculpat care a fost citat in mod
regulamentar si care a fost aparat in mod efectiv de catre un
avocat desemnat. A fost evitata astfel o ciocnire.

7926/2014 din 13 februarie 2014. O traducere in limba englezi este
disponibila la http://www tribunalconstitucional.es/es/jurisprudencia/restrad/
Paginas/JCCJCC262014en.aspx.
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1. What is the most adequate kind of reception of
European Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

I don’t think that there is something like the one “most
adequate” method of reception in this respect. The domestic
reception of EU law is legally determined by certain rules of
EU law itself on its effects and effectiveness in the domestic
legal order of the Member States. Those rules, such as
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1. Care este forma cea mai adecvati de receptare a
dreptului Uniunii Europene in ordinea juridica a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Nu cred ca exista forma ,,cea mai adecvata” de receptare.
Incorporarea la nivel national a dreptului UE este determinata
din punct de vedere juridic de anumite norme ale Insusi
dreptului UE, pe baza efectului util al acestuia in ordinea
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supremacy, direct effect, effective transposition and effective
application, have, as a matter of EU law, to be complied with,
no matter what model is being used to explain the relationship
between domestic and international (supranational) law. For
example, the directive as a legal instrument provided for in
Article 288(3) TFEU and the actual practice developed under
this provision, i.e. that the contents of a European directive are
usually transformed into national law by a formal act of the
national legislature, can easily be explained through the concept
of legal dualism. On the other hand, the direct effect of a
regulation that is directly applied by national authorities and
courts without any intervening act of national law, appears to
be much of a monistic construction. Thus, the domestic effect
of EU law as a whole can to my mind not be explained in a
satisfactory manner by one of the traditional concepts alone.

2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the
Constitution in domestic legal order - and that specific to the
legal order of the European Union?

As a consequence of EU law being incorporated into
domestic law, the legal order of every Member State has to
deal with two concurrent legal supremacies, the one under
constitutional and the one under EU law. Since both legal
systems, constitutional and EU law, are legitimate in claiming
for themselves the final say in respect of the lawfulness and
validity of their legal acts, their intertwining within the EU
legal order by necessity leads to a legal aporia. The domestic
law of the EU Member States in principle accepts the supremacy
of EU law, including with regard to constitutional acts and
norms of the State, but reserves for itself the right to draw
some ultimate limits to that supremacy, drawing on State
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juridica internd a statelor membre. In temeiul dreptului UE,
principii precum al suprematiei, efectului direct, transpunerii
adecvate si aplicarii efective trebuie respectate, indiferent care
este modelul folosit pentru a explica relatia dintre dreptul intern
si international (supranational). Spre exemplu, directiva, ca
instrument juridic prevazut de art. 288 paragraful al treilea
TFUE si practicile concrete derivate din aceste dispozitii, si
anume faptul ca, de obicei, dispozitiile unei directive sunt
transpuse 1n legislatia nationala printr-un act oficial emis de
legiuitorul national, pot fi usor explicate prin conceptul de
dualism juridic. Pe de alta parte, efectul direct al unui
regulament care se aplicd direct de catre autoritatile si instantele
nationale, fara intermedierea niciunui act de drept national,
pare a fi mai mult o constructie monista. Astfel, efectul intern
al dreptului UE in ansamblul sau poate, in opinia mea, sd nu
fie explicat in mod satisfacator numai de unul dintre conceptele
traditionale.

2. Intr-o logicd de sisteme, coexistenta dintre ordinea
Jjuridica internd si ordinea juridicd externd este sau nu este
una concurenta? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
Jjuridice a Uniunii Europene?

Ca o consecintd a integrarii dreptului UE in dreptul
national, ordinea juridicd a fiecarui stat membru trebuie sa
abordeze doud suprematii juridice coexistente, una in temeiul
dreptului constitutional, iar cealaltd in temeiul dreptului UE.
Deoarece ambele sisteme juridice, de drept constitutional si
de drept al UE, pot pretinde in mod legitim ca decizia definitiva
cu privire la legitimitatea si validitatea propriilor acte juridice
sa apartina fiecaruia dintre ele, intrepatrunderea lor in cadrul
ordinii juridice a UE conduce, in mod necesar, la o aporia de
natura juridicd. Dreptul national al statelor membre UE accepta,
in principiu, suprematia dreptului UE, inclusiv cu privire la
actele si normele constitutionale ale statului, dar isi si rezerva
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sovereignty and some indispensable core elements of the national
constitutional order. This could in extremo lead to situations
where an EU act (legislative, executive or judicial), while
perfectly lawful and valid under Union law, oversteps those limits
from the perspective of national constitutional law, so that its
application in the national legal order would be unconstitutional.
Both assessments of the same legal act, the lawfulness under
EU law and the unconstitutionality under domestic law, may be
legitimate and lege artis — hence the aporia.

Institutional deadlock may in such cases possibly be
avoided by taking the division of judicial powers seriously,
i.e. by analyzing the judicial competences — and their limits -
of the European Court of Justice and the respective national
constitutional court. Thus, the protection of core elements of
the national constitution is, quite naturally, the task of the
national court, while it is essentially for the European Court to
rule on the compatibility of an EU act with the powers of the
Union. In practice, the concurrence of EU and constitutional
supremacy will normally be solved depending on the nature of
the EU act in question. If it requires its application or
implementation in domestic law (e.g. regulation, directive),
the national constitutional court will be in a position to make
its asessment prevail, while the view of the European Court
may be decisive if the controversial act simply needs to be
carried out on the European level.

3. Do you think that absolute and unconditional
supremacy of European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts?
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dreptul de a stabili anumite limite ale acestei suprematii,
rezultate din suveranitatea statelor si din unele elemente
fundamentale ale ordinii constitutionale nationale. Acest lucru
ar putea conduce in extremo la situatii in care un act al UE
(legislativ, executiv sau judecdtoresc), chiar daca este perfect
legal si valabil din perspectiva dreptului UE, depaseste aceste
limite din perspectiva dreptului constitutional national, astfel
incat aplicarea sa in ordinea juridicd nationala ar fi
neconstitutionald. Ambele evaludri ale aceluiasi act juridic,
conformitatea sa cu dreptul UE si neconstitutionalitatea sa n
raport cu dreptul national, pot fi legitime si adecvate si lege
artis — de aici aporia mentionata.

In astfel de cazuri, impasul institutional poate fi, eventual,
evitat prin luarea in serios a separdrii puterilor judiciare,
respectiv prin analizarea competentelor judiciare — si a limitelor
lor —ale Curtii de Justitie a Uniunii Europene, si, respectiv, ale
curtilor constitutionale nationale. Astfel, protectia elementelor
de baza ale constitutiei nationale este, in mod firesc, in sarcina
curtii nationale, in timp ce, in esentd, revine CJUE sa se
pronunte asupra compatibilitatii unui act al UE cu atributiile
Uniunii. In practica, concurenta suprematiei UE si a celei
constitutionale va fi, In mod normal, rezolvatd in functie de
natura actului UE in cauza. Daca este necesara aplicarea sau
integrarea acesteia in dreptul intern (spre exemplu, in cazul
directivei), curtea constitutionala nationald va fi in masura sa
faca ca propria analiza sa prevaleze, in timp ce punctul de
vedere al CJUE poate fi decisiv in cazul in care actul atacat
trebuie pur si simplu pus in aplicare la nivel european.

3. Credeti ca suprematia absoluta si neconditionatd a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sd existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?
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Since there is no absolute and unconditional supremacy of
EU law recognized by constitutional courts, it cannot as such
have influenced the latters case-law. As far as I can see, the
constitutional courts of the Member States have in principle
recognized the doctrine of supremacy of EU law and dealt with
it as an incorporated part of domestic law (with the reservation
described sub 2), thus it goes without saying that the
constitutional jurisprudence on matters of the domestic legal
order is in a way influenced by EU law and its supremacy with
regard to national law. This influence is particularly strong
where either constitutional law itself or its application is at
adds with norms of EU law (e.g. with the prohibition of
discrimination on grounds of nationality), or where a specific
norm of constitutional law makes a specific norm of EU law
part of its binding effect (such as, in the case of the German
constitution, the rules on local elections or the right to a judge
provided by law). In both these situations the constitutional
court is required to apply EU law in its judicial realm, in the
first case as a matter of Union law, in the second as a matter of
national constitutional law.

4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
the supremacy of European Union law or should it be allowed
in certain circumstances, for example in what concerns the
compliance with the fundamental human rights? In such a
context, should the doctrine of state liability for breaching
the European Union law be reconsidered?

As was explained sub 2., the supremacy of EU law is
basically recognized by the national constitutions of the
Member States and their constitutional courts, but subjected to
several reservations which are applicable in extreme cases —
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Deoarece nu exista o suprematie absoluta si neconditionata
a dreptului UE recunoscuta de curtile constitutionale, aceasta
nu ar fi putut, ca atare, sa fi influentat jurisprudenta celor din
urmd. In opinia mea, curtile constitutionale ale statelor membre
au recunoscut, in principiu, doctrina suprematiei dreptului UE
s au tratat-o ca parte integranta a dreptului national (cu rezervele
descrise la intrebarea nr. 2), astfel subintelegandu-se ca
jurisprudenta constitutionald in materia ordinii juridice interne
este intr-un fel influentata de dreptul UE si de suprematia sa in
raport cu dreptul national. Aceastd influenta este deosebit de
puternica in cazul in care fie dreptul constitutional in sine sau
punerea sa in aplicare este contrara normelor dreptului UE (spre
exemplu, interzicerea discriminadrii pe motiv de cetdtenie sau
nationalitate), sau in cazul in care o anumitd norma de drept
constitutional determind ca o normd determinata a dreptului UE
sa dobandeasca un caracter obligatoriu (cum ar fi, in cazul
Constitutiei Germaniei, normele privind alegerile locale sau
dreptul la o instant constituitd prin lege). In aceste dou situatii,
curtea constitutionala este obligata sd aplice dreptul UE in
domeniul sau judiciar de competentd, in primul caz, ca o
chestiune legata de dreptul UE, iar in al doilea caz, ca o chestiune
legatd de dreptul constitutional national.

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisa
uneori, spre exemplu, prin prisma respectirii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina raspunderii statului pentru
incalcarea dreptului Uniunii Europene?

Astfel cum s-a explicat la intrebarea nr. 2, suprematia
dreptului UE este, de fapt, recunoscuta de constitutiile nationale
ale statelor membre si de curtile lor constitutionale, cu anumite
rezerve totusi, care sunt aplicabile in cazuri extreme — astfel,
conceptul de suprematie nu este, ca atare, afectat de jurisprudenta
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thus, the concept of supremacy is as such not affected by the
jurisprudence of national constitutional courts. If, however, in
an exceptional case the constitutional court decides to set aside
EU law as a matter of national constitutional law (e.g. to avoid
a violation of domestic fundamental rights), this would — as
part of the aporia described sub 2. — amount to a violation of
EU law on part of the Member State concerned, thus the
Francovich rule of state liability could apply.

That rule entails to accommodate the circumstances of any
given case, since it requires that the breach of EU law in
question must have been “sufficiently serious” which, according
to the jurisprudence of the Court, is the case if the State organ
“manifestly and gravely disregarded the limits on its discretion®.
One might indeed consider that such a grave disregard is not
present if a constitutional court felt it had to preserve the
essentials of its constitutional legal order and, to that effect,
set aside EU law. However, in order to avoid Union law
becoming excessively dependent on national legal concepts
(and thereby losing its essential autonomy as an international
legal order), this exception to state liability could only be
accepted under two conditions: First, the constitutional court
would have to make clear that its violation of EU law was
indeed the legitimate result of the aporia described sub 2., thus
the legal conflict in question concerned the limits set by the
national constitutions for incorporating EU law and its
supremacy into domestic law. Second, it must be clearly
established that the constitutional court respected the powers
of the European Court, thus it would in any case have to bring
a preliminary reference under Article 267 TFEU, and to take
into account that it is the exclusive competence of the European
Court to establish if Union organs act within the powers of the
Union.
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curtilor constitutionale nationale. Daca, totusi, Intr-un caz
exceptional, curtea constitutionald ar decide sa anuleze o
dispozitie a dreptului UE din motive care tin de dreptul
constitutional national (spre exemplu, pentru a evita o incalcare
a drepturilor fundamentale interne), acest lucru ar conduce — ca
o reflectare a aporiei descrise intrebarea nr. 2 — la o incélcare a
dreptului UE de catre statul membru in cauza, putandu-se aplica
astfel regula Francovich privind raspunderea statului.

Aceastd regula implica adaptarea circumstantelor la orice
cauza data, din moment ce impune ca incalcarea respectiva a
dreptului UE sa fi fost ,,suficient de grava”, situatie care, in
conformitate cu jurisprudenta Curtii, se produce daca autoritatea
statului ,,a ignorat in mod vadit si grav limitele puterii sale de
apreciere”. S-ar putea considera, Intr-adevar, ca o astfel de
incdlcare grava nu este prezentd in cazul in care o curte
constitutionala a apreciat ca trebuie sd salvgardeze elementele
esentiale ale ordinii sale juridice constitutionale si, in acest
scop, a trebuit sd anuleze o prevedere a dreptului UE. Cu toate
acestea, in scopul de a evita ca dreptul Uniunii sa devina excesiv
de dependent de concepte juridice nationale (pierzandu-si,
astfel, autonomia sa esentiala, in calitate de ordine juridicd
internationald), aceasta exceptie de la raspunderea statului ar
putea fi acceptatd numai cu douad conditii: in primul rand, curtea
constitutionald ar trebui sd explice in mod clar ca incalcarea
dreptului UE a fost, intr-adevar, rezultatul legitim al aporiei
descrise la intrebarea nr. 2, caz in care conflictul juridic in cauza
privea limitele stabilite de constitutiile nationale privind
incorporarea dreptului UE si privind suprematia sa in raport
cu dreptul national. In al doilea rand, trebuie sa se stabileasca
in mod clar ca acea curte constitutionald a respectat
competentele CJUE si astfel ar trebui, in orice caz, sd introduca
o cerere avand ca obiect pronuntarea unei hotarari preliminare
in temeiul art. 267 TFUE si sd ia In considerare faptul ca este
de competenta exclusiva a CJUE sa stabileasca daca autoritatile
Uniunii actioneaza in limitele atributiilor Uniunii.
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5. Has in principle the national constitutional judge a
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

In principle the constitutional judge is equal to the European
Judge in that they are both of the highest rank in their judicial
realm. Their concurrence as highest ranked judges (or courts)
is a natural consequence of the concurrence of supremacies
described sub 2. And yes, as far as constitutional courts are
competent in their realm to decide on questions of Union law
(see sub 3.), they are also competent to interpret the relevant
provision of Union law, as there can be no application of legal
norms without interpretation. Since the constitutional court is
necessarily a court of last instance, however, its interpretative
competence is limited by the procedural requirements of Article
267(3) TFEU: Subject to very limited exceptions, the
constitutional court would in any given case first have to refer
the matter (i.e. the question of interpretation) to the European
Court for a preliminary ruling. If that requirement is fulfilled
and the constitutional court acts within its powers under national
law, you might call its interpretation of EU law a “genuine
interpretation”.

6. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
for cooperation? Is there in fact a hierarchy, confrontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?
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5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reali
a dreptului primar al Uniunii Europene efectuati de
tribunalele constitutionale ale statelor membre?

In principiu, judecitorul constitutional se afld pe o pozitie
de egalitate cu judecatorul european, in sensul in care ambii se
gasesc pe cea mai inaltd treaptd din domeniul lor judiciar.
Coexistenta lor ca judecatori (sau curti) de cel mai inalt rang
este consecinta fireasca a concurentei suprematiilor descrisa
la intrebarea nr. 2. Si, intr-adevar, In mdsura in care curtile
constitutionale sunt competente in domeniul lor pentru a decide
cu privire la probleme care tin de dreptul Uniunii (a se vedea
intrebarea nr. 3), ele au, de asemenea, competenta de a
interpreta dispozitiile relevante ale dreptului Uniunii, avand in
vedere ca nu poate exista o aplicare a normelor de drept fara
interpretarea aferentd. Desi o curte constitutionala este,
obligatoriu, o instanta suprema, competenta sa de interpretare
este limitatd totusi de cerintele procedurale ale art. 267
paragraful al treilea TFUE: sub rezerva catorva exceptii foarte
limitate, curtea constitutionald ar trebui mai intai, in orice cauza
cu care este sesizata, sa transmita Curtii Europene [de Justitie]
o cerere de pronuntare a unei hotarari preliminare avand ca
obiect problema respectiva (respectiv intrebarea privind
interpretarea). Daca aceastd cerinta este indeplinitd si curtea
constitutionald actioneaza in limitele competentelor sale trasate
in temeiul dreptului national, s-ar putea considera interpretarea
realizatd de aceasta a dreptului UE ca fiind o ,,interpretare
autentica”.

6. Existd un numadr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existi ierarhie, confruntare sau purd
cooperare intre CJUE si tribunalele constitutionale?
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As previously said, there is no natural or institutional
hierarchy between constitutional courts and the European
Court, but they are both acting as supreme instances within
their legal systems, and the fact that those systems are legally
intertwined leads to the concurrence of supreme courts
described earlier. As a formal instrument for their co-operation
the treaties provide the procedure of preliminary references in
Atrticle 267 TFEU. If this instrument is made use of, and if the
concurrence of supremacies is dealt with, in a spirit of
co-operation or confrontation is not a matter of law, but of
legal politics and, so to say, of the courtoisie of courts.
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Astfel cum s-a precizat mai inainte, nu existd o ierarhie
naturala sau institutionald intre curtile constitutionale si CJUE,
ci ambele categorii functioneaza ca instante supreme in cadrul
propriilor sisteme juridice. Aceste sisteme sunt interconectate
din punct de vedere juridic, ceea ce conduce la coexistenta
instantelor supreme descrisd mai devreme. Ca un instrument
oficial de cooperare dintre acestea, tratatele prevad procedura
trimiterii preliminare la art. 267 TFUE. Daca acest instrument
este utilizat si daca concurenta suprematiilor este tratata intr-un
spirit de cooperare sau confruntare, nu reprezinta o chestiune
de drept, ci de politica juridica sau, sa spunem asa, de curtoazie
a instantelor.
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1. What is the most adequate kind of reception of
European Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

There is no general or universally acceptable solution to
the problem of the relationship between international law and
national law. The contemporary European tendency reflects
an evident sympathy for monism maybe in the majority of
states, nevertheless there are countries which still belong to
dualism, but generally to its modern version i.e. the so called
general adoptionist or receptionist school. Hungary is one of
the “adoptionists” where the international custom is part of the
law of the land by virtue of the Constitution (since 2012, Basic
Law®!), but as for treaties, their promulgation is a theoretical
sine qua non to produce legal effects at home. (There are

80 The views expressed hereby are personal, and do not represent
forcibly those of the Hungarian Constitutional Court.

81 Under Constitution I understand the Act XX/1949 which was
however completely reformed in 1989/1990. It is also true that many minor
reforms were effectuated during the subsequent twenty years. In 2012
however, the Basic Law replaced the Constitution.
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1. Care este forma cea mai adecvatd de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Nu exista o solutie generala sau universal acceptabila la
problema raportului dintre dreptul international si dreptul
national. Tendinta europeand contemporana reflecta o simpatie
evidenta pentru monism, probabil, in majoritatea statelor; exista
totusi tari care apartin Inca de dualism, 1nsa, in general, variantei
sale moderne, si anume asa-numitei scoli a adoptiei sau receptiei
generale. Ungaria este una a ,,adoptianistilor”, unde cutuma
internationala este parte a legilor tarii in virtutea Constitutiei
(Legea fundamentald®!, din 2012), insi, in privinta tratatelor,
promulgarea lor constituie o premisa teoretica fundamentala
[sine qua non] pentru a produce efecte juridice in plan intern.
(Exista totusi exceptii, de pilda, atunci cand dreptul national

80 Parerile exprimate aici apartin autorului si nu reprezinti cu necesitate
pe cele ale Curtii Constitutionale maghiare.

81 Prin ,,Constitutie” ma refer la Legea nr. XX/1949 care a fost totusi
reformata complet in 1989/1990. Este adevarat si cd, in cursul urmatorilor
doudzeci de ani, au fost intreprinse multe reforme minore. in 2012, Legea
fundamentald a inlocuit totusi Constitutia.
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exeptions, however, e.g. when the national law already contains
the same rule that the a posteriori contracted treaty stipulates.)

The relationship between European law (EU law) and
domestic law should be conceived on the other hand however
in each member state according to the monistic philosophy,
irrespective of the fact that the state in question follows the
monistic or the dualistic approach vis-a-vis traditional
international law.

Accordingly, the position of EU law in the Hungarian legal
system is shaped to monism. (Due attention should be paid of
course to the differences between EU regulations and other
EU legal and metalegal norms.)

2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the
Constitution in domestic legal order - and that specific to the
legal order of the European Union?

Most constitutional law professors and constitutional
judges consider that the constitution is at the top of the legal
pyramide and international law and European law enjoy the
status defined for them by the constitution. This position is
either quasi constitutional or at least supralegal, i.e. superior
to the acts adopted by parliament.

It is another question whether constitutional courts are
empowered to check also the compatibility of the national law
vis-a-vis international law. In Hungary, the Constitution and
the Basic Law both recognize this competence.

It is also important to see whether the constitutional courts
are empowered to check the compatibility with EU law
requirements. This is even more controversial and it is not at
all easy to match the jurisprudential autonomy of the
constitutional courts with the dominant position of the European
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contine deja aceeasi reguld precum cea stipulata de tratatul
incheiat a posteriori.)

Raportul dintre dreptul european (dreptul UE) si dreptul
intern ar trebui conceput totusi, pe de o parte, in fiecare stat
membru potrivit filosofiei moniste, indiferent de imprejurarea
ca statul in cauzd urmeaza abordarea monista ori dualistd in
raport cu dreptul international traditional.

In consecintd, pozitia dreptului UE in ordinea juridica
maghiard este influentata de monism. (Trebuie acordata o
atentie corespunzdtoare desigur diferentelor dintre
regulamentele UE si alte norme juridice sau metajuridice ale
UE).

2. Intr-o logica de sisteme, coexistenta dintre ordinea
Jjuridicd interna si ordinea juridicd externd este sau nu este
una concurentd? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
Jjuridice a Uniunii Europene?

Cei mai multi profesori de drept constitutional si judecatori
constitutionali considera ca, in varful piramidei dreptului, se
afla constitutia si cd dreptul international si european
beneficiaza de statutul definit pentru ele prin constitutie.
Aceasta pozitie este fie cvasi-constitutionald, fie cel putin
suprajuridica, cu alte cuvinte superioara actelor adoptate de
parlament.

Este o altd intrebare daca curtile constitutionale sunt sau
nu abilitate sa verifice si compatibilitatea dreptului national in
raport cu dreptul international. In Ungaria, atat Constitutia, cat
si Legea fundamentald recunosc aceastd competenta.

Este, de asemenea, important s se stabileasca daca curtile
constitutionale sunt abilitate sau nu sa verifice compatibilitatea
cu cerintele dreptului UE. Acest aspect este chiar mai disputat
si nu este deloc usor sd se armonizeze autonomia
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Court of Justice in the interpretation of the EU law according
to the treaties on the European Union. In Hungary, the
Constitutional Court took the position of judicial caution and
refused to apply per analogiem the competence of the ,,controle
conventionnel” to the EU law. However, if a given legal rule is
present at the same time in EU law and in the Constitution
(currently the Basic Law), the Hungarian Constitutional Court
has the competence to check the given rule.

The constitutional value of a judgment of the Strasbourg
and Luxembourg courts (ECHR and ECJ) is another question.
Constitutional courts can be confronted with this problem i. in
a judgment concerning the home state, ii. in abstract,
interpretative parts of the judgments of the ECHR, ECJ rendered
in cases concerning other countries and where the authoritative
interpretation of the European Convention of Human Rights
or EU law is concerned especially when human rights or
fundamental freedoms are formulated in an identical way in
the national constitution and in the European Convention of
Human Rights or in the Charter of Fundamental Rights.

Since 2011, the Hungarian Constitutional Court has
delivered several decisions emphasizing the constitutional
obligation - derived in a jurisprudential way from the text of
the constitution — to follow the ECHR jurisprudence if this
guarantees a more generous protection of the given human right
or fundamental freedom.

3. Do you think that absolute and unconditional
supremacy of European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts?
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jurisprudentiala a curtilor constitutionale cu pozitia dominanta
a Curtii Europene de Justitie in interpretarea dreptului UE
potrivit tratatelor Uniunii Europene. in Ungaria, Curtea
Constitutionald a adoptat pozitia precautiei jurisdictionale si a
refuzat sa aplice per analogiam dreptului UE competenta de
,controle conventionnel”. Daca o norma juridica este prezentd
in acelasi timp in dreptul UE si in Constitutie (in prezent, in
Legea fundamentald), Curtea Constitutionald maghiara are
totusi competenta de a verifica regula respectiva.

Valoarea constitutionala a unei hotarari a instantelor de la
Strasbourg si Luxemburg (CEDO si CEJ) este o alta chestiune.
Curtile constitutionale pot fi confruntate cu aceasta problema
i. Intr-o hotarare privind statul de origine, ii. in partile abstracte,
interpretative ale hotararilor CEDO sau CEJ pronuntate in cauze
referitoare la alte tari si care privesc interpretarea oficiald a
Conventiei europene a drepturilor omului ori a dreptului UE,
in special atunci cand drepturi ale omului ori libertati
fundamentale sunt formulate intr-un mod identic in constitutia
nationald si in Conventia europeana a drepturilor omului ori in
Carta drepturilor fundamentale [a UE].

Din 2011, Curtea Constitutionala maghiara a pronuntat mai
multe decizii care au subliniat obligatia constitutionala —
derivata pe cale pretorianad din textul constitutiei — de a urma
jurisprudenta CEDO, daca aceasta garanteaza o protectie mai
generoasa a unui anumit drept al omului ori libertate
fundamentala.

3. Credeti ca suprematia absolutd si neconditionatd a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sa existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?
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Constitutional courts are generally very reluctant when
extra-constitutional obligations or requirements are evoked
concerning their own jurisprudence. Even if they follow the
EC]J jurisprudence (or that of the ECHR), they do not like to
speak about an “obligation” but they fake note of the
jurisprudential decision(s), they study the relevant jurisprudence
and often they come to the same legal position even with
verbatim identity but without using quotation marks or
references to the titles of the respective ECJ judgments.

It should also be born in mind that constitutional
jurisprudence has also influenced the ECJ and the whole
shaping of the modern European Union. (See the history of the
fundamental rights in the EU and the impact of the
Internationale Handelsgesellschaft decision of the German
Bundesverfassungsgericht or more recently the decisions of
several constitutional courts on the Lisbon Treaty and the
postulation debate on the national constitutional identity as
being an inherent limit to the successive reforms of the EU.)

4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
the supremacy of European Union law or should it be allowed
in certain circumstances, for example in what concerns the
compliance with the fundamental human rights? In such a
context, should the doctrine of state liability for breaching
the European Union law be reconsidered?

The answer depends on the fact whether we are speaking
about an a priori or an a posteriori check. In case of the a
priori control, the legal solution is the refusal of the ratification
or the necessary modification of the national constitution as a
precondition for the ratification.

In order to prevent the emergence of a conflict between
the constitution and a major EU reform which already entered
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Curtile constitutionale sunt, in general, foarte reticente
atunci cand sunt evocate obligatii ori cerinte extra-constitu-
tionale In privinta propriei lor jurisprudente. Chiar daca ele
urmeaza jurisprudenta CEJ (ori pe cea a CEDO), ele nu doresc
sd vorbeasca despre o ,,obligatie”, ci ele iau act de decizia
(deciziile) jurisprudentiald/e, ele studiaza jurisprudenta
relevanta si, deseori, ajung la aceeasi pozitie juridica, chiar cu
identitate literala, fard insa a utiliza ghilimele ori referinte la
respectivele hotarari ale CEJ.

Ar trebui avut in vedere, in plus, ca, la randul sau,
jurisprudenta constitutionala a influentat CEJ si intregul curs
al Uniunii Europene moderne. (A se vedea istoria drepturilor
fundamentale in UE si impactul deciziei Internationale
Handelsgesellschaft a Bundesverfassungsgericht germane sau
mai recent deciziile mai multor curti constitutionale privind
Tratatul de la Lisabona si dezbaterea de principiu asupra
identitdtii constitutionale nationale ca limitd inerenta a
reformelor succesive ale UE.)

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisd
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina rdaspunderii statului pentru
incalcarea dreptului Uniunii Europene?

Raspunsul depinde de imprejurarea daca vorbim despre
un control a priori sau despre unul a posteriori. in cazul unui
control a priori, solutia in drept este refuzul ratificdrii ori
modificarea necesard a constitutiei nationale ca premisa a
ratificarii.

Pentru a impiedica aparitia unui conflict intre constitutie
si o reforma majora a UE care a intrat deja 1n vigoare, Curtea
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into force, the Hungarian Constitutional Court warned the
parliament of its duty to take measures in due time for the a
priori control in case of a new, additional transfer of
sovereignty.

The a posteriori control is very problematic from the point
of view of EU law. The solution should be looked for in the
European legal reforms provoked by the Internationale
Handelsgesellschaft decision by paying due attention to the
future ratification of the ECHR by the EU and the imple-
mentation of the Charter of Fundamental Rights. (See also the
so called Solange II decision of the Bundesverfassungsgericht
and my answer to question n°3).

5. Has in principle the national constitutional judge an
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

The position is equal but the competences are different.
As far as the authoritative interpretation belongs to the ECJ,
national judges or constitutional judges should restrain
themselves to the quotation of the ECJ interpretation (acte
éclairé) or eventually to state the acte clair nature of a
disposition of primary law. The Hungarian Constitutional Court
confirmed this approach and emphasized that the interpretation
of EU law does not belong to its competence.

6. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
for cooperation? Is there in fact a hierarchy, confirontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?
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Constitutionala maghiard a avertizat parlamentul cu privire
la datoria sa de a lua masuri din timp pentru un control «
priori in cazul unui transfer nou, suplimentar, de
suveranitate.

Din punctul de vedere al dreptului UE, controlul a
posteriori este foarte problematic. Solutia ar trebui identificata
in reformele juridice europene provocate de decizia Interna-
tionale Handelsgesellschaft, prin acordarea unei atentii cores-
punzatoare viitoarei ratificari a CEDO de UE si prin punerea
in executare a Cartei drepturilor fundamentale. (A se vedea si
asa-numita decizie ,,Solange I’ a Bundesverfassungsgericht,
precum si raspunsul meu la intrebarea nr. 3.)

5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reali
a dreptului primar al Uniunii Europene efectuatd de
tribunalele constitutionale ale statelor membre?

Pozitia este egald, insd competentele sunt diferite. In
masura in care interpretarea oficiala apartine CEJ, judecatorii
nationali ori judecatorii constitutionali ar trebui sa se limiteze
la citarea interpretarii CEJ (acte éclairé) sau eventual sa declare
caracterul de acte clair aunei dispozitii de drept primar. Curtea
Constitutionald maghiard a confirmat aceastd abordare si a
subliniat ca interpretarea dreptului UE nu tine de competenta
sa.

6. Existd un numadr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existd ierarhie, confruntare sau purd
cooperare intre CJUE si tribunalele constitutionale?
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The institution of the preliminary ruling has been discussed
several times in informal meetings of the Hungarian
constitutional judges and a reluctant attitude has prevailed.
According to Hungarian constitutional judges such a reference
cannot and should not be excluded still it should be avoided as
long as possible and substituted by careful study of EU law to
discover the “acte éclairé¢”. This is the underlying logic why
up till now the Hungarian Constitutional Court has not
formulated any submission for a preliminary ruling. It is also
true that the concrete cases were not of such a nature which
required a proper interpretation. This is interrelated to the fact
that the Hungarian Constitutional Court declined its competence
to adjudicate a conflict between national law and ordinary EU
law. (see my answer to question n°2). It also happened,
however, that the different aspects of the same legal rules were
at the same time on the table of the Constitutional Court and
the ordinary judiciary. Because the Supreme Court asked for a
preliminary ruling to the ECJ, the Constitutional Court
suspended its deliberations and waited with patience till the
EC]J issued the given preliminary ruling.

%
* *

For more details, jurisprudential references and additional
information see inter alia the following works:

1) International Law in the Recent Jurisprudence of the
Hungarian Constitutional Court: Opening of a New Tendency?
In: Anja Seibert-Fohr & Mark E. Villiger (eds): Judgments of
the European Court of Human Rights: Effects and
Implementation, Baden-Baden: Nomos, 2014. pp. 251-266

2) Les références a la jurusprudence de la Cour Européenne
des Droits de I’Homme dans la pratique de la Cour
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Institutia trimiterii preliminare a fost discutata in mai multe
randuri in cursul reuniunilor neoficiale ale judecatorilor
constitutionali maghiari, prevaland o atitudine reticenta. Potrivit
judecatorilor constitutionali maghiari, o atare trimitere nu poate
si nu trebuie exclusa, Insd ar trebui evitata atét cat este posibil
si inlocuita cu un studiu atent al dreptului UE pentru
descoperirea ,,acte éclairé”. Aceasta este logica implicita pentru
care, pand in prezent, Curtea Constitutionald maghiara nu a
formulat nicio cerere pentru o decizie preliminara. Este, de
asemenea, adevarat ca natura cauzelor concrete nu a impus o
interpretare corespunzatoare. Aceasta este afla in legatura si
cu faptul ca Curtea Constitutionald maghiard a declinat
competenta sa de solutionare a unui conflict intre dreptul
national si dreptul ordinar al UE. (A se vedea raspunsul meu la
intrebarea nr. 2.) S-a intamplat totusi si ca diferitele aspecte
ale acelorasi norme de drept sa se afle in acelasi timp pe masa
Curtii Constitutionale si a instantelor de drept comun. intrucat
Curtea Suprema a cerut CEJ o decizie preliminard, Curtea
Constitutionala a suspendat deliberdrile sale si a asteptat
rabdatoare pana la pronuntarea de CEJ a hotararii preliminare.

*
k %

Pentru mai multe detalii, referinte jurisprudentiale si
informatii suplimentare, a se vedea, printre altele, urmatoarele
mele lucrari:

1) International Law in the Recent Jurisprudence of the
Hungarian Constitutional Court: Opening of a New Tendency?,
in Anja Seibert-Fohr & Mark E. Villiger (ed.), Judgments of
the European Court of Human Rights: Effects and
Implementation, Nomos, Baden-Baden, 2014, p. 251-266;

2) Les références a la jurusprudence de la Cour Européenne
des Droits de I’ Homme dans la pratique de la Cour



178 Evropean Union Law and the Constitutional Courts of the Member States. Interviews

Constitutionnelle hongroise, In: Xavier Philippe (ed):
Annauaire International de Justice Constitutionnelle, XXIX
(2013), Paris 2014 Economica, Presses Universitaires
d’Aix-Marseille, pp. 313-325

3) La loi sur le traité de Lisbonne devant la Cour
Constitutionnelle de Hongrie, In: Marcel Szabo & Petra Lea
Lancos & Réka Varga: Hungarian Yearbook of International
Law and European Law [ (2013), The Hague 2014 Eleven Publ.
pp- 397-401

4) Legea privind ratificarea Tratatului de la Lisabona in
fata Curtii Constitutionale a Ungariei, Analele Universitatii
din Bucuresti, seria Drept, 10 (1), 2011, pp. 112-115

5) Les constitutions nationales et les traités européens, In:
Miha Pogacnik (ed): Challenges of Contemporary International
Law and International Relations, Liber Amicorum in honour
of Ernest Petric, Nova Gorica, 2011, Europska Pravna Fakulteta
v Novi Gorici, pp. 245-264

6) Introduction 4 la jurisprudence de la cour
constitutionnelle de la République de Hongrie: Approche
thématique, Regensburg 2011, Universititverlag Regensburg,
p. 160

7) Le mandat d’arrét européen face a la jurisprudence de
la Cour de Justice des Communautés européennes et a celle
des Cours constitutionnelles des Etats européens, In: Julia
[liopoulos-Strangas & Oliver Diggelmann & Hartmut Bauer
(eds): Rechtsstaat, Freiheit un Sicherheit in Europa / Rule of
Law, Freedom and Security in Europe/ Etat de droit, liberté et
sécurité en Europe, Baden-Baden 2010 Nomos, - SIPE —
Societas Turis Publici Europaei, No. 6, pp. 403-433

8) La collision d’une norme constitutionnelle et du dtroit
international dans la pratique de la Cour Constitutionnelle
hongroise, Jahrbuch fiir Ostrecht, 50(2), 2009, pp. 329-337
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Constitutionnelle hongroise, in Xavier Philippe (ed.), Annuaire
International de Justice Constitutionnelle, XXIX (2013),
Economica (Paris), Presses Universitaires d’Aix-Marseille,
2014, p. 313-325;

3) La loi sur le traité de Lisbonne devant la Cour
Constitutionnelle de Hongrie, in Marcel Szab6 & Petra Lea
Lancos & Réka Varga, Hungarian Yearbook of International
Law and European Law I (2013), Eleven Publ., Haga, 2014, p.
397-401;

4) Legea privind ratificarea Tratatului de la Lisabona in
fata Curtii Constitutionale a Ungariei, Analele Universitatii
din Bucuresti, seria Drept, 10 (1), 2011, p. 112-115;

5) Les constitutions nationales et les traités européens, in
Miha Pogacnik (ed.), Challenges of Contemporary International
Law and International Relations, Liber Amicorum in honour
of Ernest Petric, Europska Pravna Fakulteta v Novi Gorici,
Nova Gorica, 2011, p. 245-264;

6) Introduction a la jurisprudence de la cour
constitutionnelle de la République de Hongrie: Approche
thématique, Universititsverlag Regensburg, Regensburg, 2011,
p. 160;

7) Le mandat d’arrét européen face a la jurisprudence de
la Cour de Justice des Communautés européennes et a celle
des Cours constitutionnelles des Etats européens, in Julia
Iliopoulos-Strangas, Oliver Diggelmann si Hartmut Bauer (ed.),
Rechtsstaat, Freiheit un Sicherheit in Europa / Rule of Law,
Freedom and Security in Europe/ Etat de droit, liberté et
securité en Europe, Nomos, Baden-Baden, 2010 — SIPE —
Societas Turis Publici Europaei, nr. 6, p. 403-433;

8) La collision d’une norme constitutionnelle et du droit
international dans la pratique de la Cour Constitutionnelle
hongroise, Jahrbuch fiir Ostrecht, vol. 50, nr. 2, 2009, p.
329-337;
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9) Vol (communautaire) au-dessus d un nid de coucou (ou
le calcul du temps de travail des médecins et la jurisprudence
de la Cour constitutionnelle de Hongrie), Revue francaise de
droit constitutionnel 3/ 2007 (n° 71), pp. 667-671
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9) Vol (communautaire) au-dessus d 'un nid de coucou (ou
le calcul du temps de travail des médecins et la jurisprudence
de la Cour constitutionnelle de Hongrie), Revue frangaise de
droit constitutionnel 3/2007 (n° 71), p. 667-671.
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Academic network for legal studies on immigration and asylum
in Europe. Since 2005 member of Editorial Board of Baltic
Yearbook of International law. Since 2003 member of Nordic
Research Network in Human Rights. 2004-2007 member of
the Observatory on free movement of workers in the EU.
2004-2007 member of Young Researchers Forum of the
Strategic Analysis Commission, Chancellery of State President.
2004 -2006 member of the planning group of legal programmes
for training of judges. 2000-2007 member of the Legal
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of Sciences.

1. What is the most adequate kind of reception of Euro-
pean Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

The classification of monism and dualism nowadays is not
a straight-forward. It could be argued that general approach
for the constitutional courts could be one of ‘consistent
interpretation’. This approach means that national law is
interpreted in line with international obligations if they had
been undertaken by observing constitutional law. For instance,
a State shall recognise and protect fundamental human rights
in accordance with its constitution, laws and international
agreements binding upon it. The question remains whether a
State can go beyond legal standards established in international
law by referring to its own constitutional law? The immediate
answer is ‘yes’ it can.

However, the recent opinion of the CJEU in case 2/13
represents a different perspective by stating that the autonomy
enjoyed by EU law in relation to the laws of the Member States
and in relation to international law requires that the
interpretation of those fundamental rights be ensured within
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international si UE sub auspiciile Ministerului Afacerilor
Externe; din 2006 — membru al retelei ,,Odysseus”, reteaua
academica pentru studii juridice in domeniile imigratiei si
azilului in Europa; din 2005 — membru al consiliului editorial
al Baltic Yearbook of International law; din 2003 — membru al
Retelei de cercetare nordica pentru drepturile omului;
2004-2007 — membru al Observatorului privind libera
circulatie a lucratorilor in cadrul UE; 2004-2007 — membru
al Forumului tinerilor cercetatori al Comisiei de analiza
strategica, Cancelaria de stat a presedintelui; 2004 -2006 —
membru al grupului de planificare a programelor juridice de
formare a judecatorilor; 2000-2007 — membru al subcomisiei
Juridice de terminologie, Academia Letona de Stiinte.

1. Care este forma cea mai adecvata de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

In prezent, clasificarea actuald a monismului si dualismului
nu este netd. S-ar putea sustine cd abordarea generala a curtilor
constitutionale este cea a ,,interpretarii consecvente”. Aceasta
abordare inseamna ca dreptul national este interpretat in
conformitate cu obligatiile internationale, in cazul in care
acestea au fost indeplinite, cu respectarea dreptului
constitutional. Spre exemplu, un stat trebuie sa recunoasca si
sa protejeze drepturile fundamentale ale omului, in conformitate
cu constitutia sa, cu legile si cu acordurile internationale
obligatorii pentru acesta. Raméane intrebarea daca un stat poate
merge dincolo de standardele juridice stabilite in dreptul
international, facand referire la propriul sau drept
constitutional? Raspunsul imediat este afirmativ, acest lucru
este posibil.

Cu toate acestea, Avizul 2/13 al CJUE din 18 decembrie
2014 ofera o perspectiva diferita, afirmand ca autonomia de
care se bucura dreptul UE, in raport cu legislatiile statelor
membre si in raport cu dreptul international, impune ca
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the framework of the structure and objectives of the EU (paras
158, 166 and 170). This pronouncement as the reading of the
whole opinion is too bold to be interpreted within this
questionnaire.

In case of the EU there are even further questions related
to monism/dualism/pluralism which strech beyond the classical
understanding of application of international law in domestic
legal order. Those are related to different character of the EU
acts which allow different degree for Member State margin of
appreciation (regulations, directives, decisions and alike).

In Latvian context Article 89 of the Satversme* provides
that protection of fundamental rights and freedoms offered by
Latvia should not fall below the international commitments
binding on Latvia. Thus, in certain cases the Constitutional
Court has offered direct effect to norms of international law.5?
At the same time the Court has also admitted that international
treaties do not prohibit Latvia to allow for higher standard of
protection of fundamental rights.

Scholars have classified the Latvian case as de facto monism.
The Satversme does not deal with issues of hierarchy. The laws
refer to situations of collision between international and national
law, but judges would prefer to apply international law.3* This

82 See Case No. 2004-18-0106, 13 May 2005, para 5. The Court has
stated particularly that the text of the ECHR and the practice of ECtHR
serve as means of interpretation on the level of constitutional law to determine
the contents and the scope of fundamental rights and the principle of the
rule of law. See Judgment of the Constitutional Court in Case No0.2000-03-01,
30 August, 2000, para 5 and Case No. 2001-08-01, January 17, 2002,
para 3.

83 Mits M (2006) Internationalisation of Public Law: the Case of Latvia,
Revue Européenne de Droit Public (vol.18(1): 421-442), p. 429.
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interpretarea acestor drepturi fundamentale sa fie asigurata in
limitele structurii si obiectivelor UE (pct. 158, 166 si 170).
Acest rationament, ca de altfel formularea intregului aviz sunt
prea ambitioase pentru a fi interpretate in acest chestionar.

in cazul UE, exista intrebari suplimentare legate de
monism/dualism/pluralism care exced intelegerii clasice a
aplicarii dreptului international in ordinea juridicad interna.
Acestea sunt legate de caracterul diferit al actelor UE care
permit grade diferite de apreciere din partea statelor membre
(regulamente, directive, decizii si altele similare).

In contextul Letoniei, art. 89 din Satversme ™ prevede ca
protectia drepturilor si libertatilor fundamentale oferite de
Letonia nu trebuie sa fie mai redusa decat aceea garantata de
angajamentele internationale obligatorii pentru Letonia. Astfel,
in anumite cazuri, Curtea Constitutionala a oferit un efect direct
normelor de drept international®. In acelasi timp, Curtea a
admis si cd tratatele internationale nu interzic Letoniei sa
prevada un standard mai ridicat de protectie a drepturilor
fundamentale.

Cercetatorii au clasificat cazul Letoniei ca fiind monism
de facto. Satversme nu trateaza problemele legate de ierarhie.
Legile se refera la situatiile de conflict intre dreptul international
si cel national, dar judecdtorii ar prefera sd aplice dreptul
international®. Aceasti abordare a fost urmati, de asemenea,

* Constitutia Republicii Letonia (n.tr.).

82 A se vedea cauza nr. 2004-18-0106, 13 mai 2005, pct. 5. Curtea a
precizat in special ca textul Conventiei europene a drepturilor omului si
practica Curtii Europene a Drepturilor Omului pot servi ca mijloace de
interpretare, la nivelul dreptului constitutional, a continutului si domeniului
de aplicare a drepturilor fundamentale si principiul statului de drept. A se
vedea hotdrarea Curtii Constitutionale in cauza nr. 2000-03-01, 30 august
2000, pct. 5, si cauza nr. 2001-08-01, 17 ianuarie 2002, pct. 3.

8 M. Mits, “Internationalisation of Public Law: the Case of Latvia”, in
Revue européenne de droit public, vol. 18, nr. 1, 2006, p. 421-442, p. 429.
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approach has been followed also in relation to the EU law so
far in the manner of co-operation.

In order to summarise the answer, one could introduce three
arguments:

- National constitutional approaches to the EU law can
differ. Latvian approach has been based on the method of con-
sistent interpretation.

- One could expect that reception of the EU law is based
on principles of harmonisation and systemic interpretation.
As suggested by M. Koskenniemi: there is a strong presump-
tion against normative conflict in international law. Interpre-
tation is to mitigate the conflict which extends to adjudica-
tion.34

- It remains an open question to what extent this ap-
proach will be preserved in the context of the EU law in the
future in the context of Opinion 2/2013 and in relation to
different character of legal acts to be transposed in national
legal systems.

2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies — of the
Constitution in domestic legal order — and that specific to the
legal order of the European Union?

For the time being there is no conclusive answer to the
questions raised. Moreover, constitutional changes introduced

8 See International Law Commission, Fragmentation of International
Law: Difficulties Arising from the Diversification and Expansion of
International Law — Report of the Study Group of the International Law
Commission UN Doc.A/CN.4/L.682 (April 13, 2006), as corrected UN Doc.
A/CN.4/L.682/Corr.1 (August 11,2006) (finalized by Martti Koskenniemi),
para 37.
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pana in prezent, in ceea ce priveste dreptul UE, sub forma
cooperarii.

Pentru a sintetiza raspunsul, s-ar putea prezenta trei
argumente:

- abordarile constitutionale nationale cu privire la dreptul
UE pot fi diferite. Abordarea letona s-a bazat pe metoda
interpretdrii consecvente;

- s-ar putea considera ca integrarea dreptului UE se bazeaza
pe principiile armonizarii si interpretarii sistemice. Dupa cum
s-a sugerat de M. Koskenniemi, exista o tendintd pronuntata
impotriva conflictelor normative in dreptul international.
Interpretarea este de a diminua conflictul care se extinde pana
la pronuntare®4;

- ramane o problema deschisa, respectiv in ce masurd
aceasta abordare va fi mentinutd 1n viitor in cadrul dreptului
UE, in contextul avizului 2/13 si in legatura cu caracterul diferit
al actelor juridice care trebuie transpuse in ordinile juridice
nationale.

2. Intr-o logica de sisteme, coexistenta dintre ordinea
Jjuridica internd si ordinea juridicd externd este sau nu este
una concurenti? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
Jjuridice a Uniunii Europene?

Pentru moment, nu existd un raspuns concludent la
intrebarile ridicate. Mai mult decat atat, schimbarile
constitutionale introduse de statele membre le-ar putea modifica

8 A se vedea International Law Commission, ,,Fragmentation of
International Law: Difficulties Arising from the Diversification and
Expansion of International Law” — Raport al Study Group of the International
Law Commission, UN Doc.A/CN.4/L.682 (13 aprilie 2006), rectificare in
UN Doc. A/CN.4/L.682/Corr.1 (11 august 2006) (raport elaborat de Martti
Koskenniemi), par. 37.
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by the Member States might change their approach, including
approach by the Constitutional Courts, to the EU law.%

The current practice of Latvia can be characterised by two
cases. In the case which concerned territorial planning and
environmental protection in one of the biggest ports in Latvia,
the EU’s environmental standards were invoked. The Court
said that ‘it is necessary to take into consideration liabilities of
Latvia as an EU Member State’. It also emphasised that after
accession to the EU, its law has become integral part of the
Latvian legal system. From this pronouncement the Court has
made two important conclusions:

»Therefore, legal acts of the European Union and
interpretation provided by case-law of the European Court of
Justice should be taken into account when applying national
law.”

But, notwithstanding that:

»Latvian law must be interpreted so as to avoid any
conflicts with the obligations of Latvia towards the European
Union, unless the fundamental principles incorporated in the
Satversme are affected.” [emphasis added]®

This leads to conclusion that supremacy of the EU law is
not unlimited (as in case of no international organisation).
Member States can retain the competence to verify whether
fundamental principles of their constitutional order have

8 For instance, in 2014 the Saeima (Parliament) has adopted Preamble
to the Satversme. This might have repercussions on different Articles of the
Satversme, including the ones related to interrelationship between
constitutional and the EU law.

86 See Judgment of the Constitutional Court in Case No. 2007-11-03,
17 January 2009, paras 24.2. and 25.4., available at http://
www.satv.tiesa.gov.lv/upload/judg 2007 11 03.htm. Thus also regarding
the Natura 2000 territories the requirements of the directives transposed by
Latvia and interpretation of the directives established in the case law of the
European Court of Justice should be observed.
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abordarea, inclusiv aceea a curtilor constitutionale, in raport
cu dreptul UE®.

Jurisprudenta actuala din Letonia poate fi caracterizata de
doui cauze. In cauza referitoare la amenajarea teritoriului si
protectia mediului, intr-unul dintre cele mai mari porturi din
Letonia, au fost invocate standardele de mediu ale UE. Curtea
a statuat cd ,,este necesar sd se ia in considerare obligatiile
Letoniei in calitate de stat membru al UE”. De asemenea, a
subliniat cd, dupa aderarea tarii la UE, dreptul UE a devenit
parte integrantd a sistemului juridic leton. Din aceasta
argumentatie, Curtea a extras doud concluzii importante: ,,Prin
urmare, actele juridice ale Uniunii Europene si interpretarea
datd de jurisprudenta Curtii Europene de Justitie ar trebui sa
fie luate in considerare la aplicarea legislatiei nationale.”

Insa, fara a aduce atingere celor de mai sus, ,,[1]egislatia
letona trebuie interpretata astfel incat sa se evite orice conflicte
cu obligatiile Letoniei fatd de Uniunea Europeana, cu exceptia
cazului in care principiile fundamentale prevazute in Satversme
sunt afectate.” (s.n.)%

Acest lucru conduce la concluzia ca suprematia dreptului
UE nu este nelimitata (asemenea oricarei organizatii
internationale). Statele membre isi pot mentine competenta de
a verifica daca principiile fundamentale de natura constitu-
tionala au fost afectate intr-o maniera inacceptabild, chiar daca

85 Spre exemplu, in 2014 Saeima (Parlamentul) a adoptat preambulul
la Satversme. Acest lucru ar putea avea repercusiuni asupra diferitelor articole
din Satversme, inclusiv cele legate de raportul dintre dreptul constitutional
si dreptul UE.

86 A se vedea hotirarea Curtii Constitutionale in cauza nr. 2007-11-03,
17 ianuarie 2009, par. 24.2. si 25.4., disponibild la http://
www.satv.tiesa.gov.Iv/upload/judg 2007 11 _03.htm. in ceea ce priveste
teritoriile vizate de ,,Natura 2000”, ar trebui astfel respectate cerintele
directivelor transpuse de Letonia si interpretarea directivelor, potrivit
jurisprudentei CJUE.
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become unacceptably affected, even if the constitution itself
does not address the issue on the scope of delegated powers.
Another example to be mentioned concerns the case where
national provision was contested because it contradicted
international convention on maritime traffic while being in
compliance with requirements of the EU law. The Court
referred to the Vienna Convention on the Law of Treaties and
stated that in cases of collision between national law and
international law, the international legal provisions should be
applied. Moreover, the legislature cannot adopt acts which are
at variance with international obligations. At the same time
when applying the EU law the institution and the court should
take into consideration those obligations, including CJEU
case-law.?” The end result was that ‘double standards’ had to
be applied until the legislature does not remedy situation
according to various international obligations adopted.

3. Do you think that absolute and unconditional
supremacy of the European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts?

It is possible to argue that ‘absolute and unconditional
supremacy’ was a concept introduced in early years of the CJEU
jurisprudence. This provoked a harsh reaction by various
Constitutional Courts to which the CJEU responded by relaxing

87 See Judgment of the Constitutional Court in Case No. 2004-01-06,
7 July 2004, paras 6 and 7 of reasons, available at http://
www.satv.tiesa.gov.lv/?lang=2&mid=19.
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constitutia in sine nu abordeaza problema domeniului de
aplicare al competentelor delegate. Un alt exemplu de mentionat
se refera la cazul in care au fost contestate dispozitii nationale,
deoarece contraziceau prevederile Conventiei internationale
privind traficul maritim, fiind 1nsa in acelasi timp conforme cu
cerintele dreptului UE. Curtea a facut trimitere la Conventia
de la Viena privind dreptul tratatelor si a declarat cd, in cazurile
de conflict intre dreptul intern si dreptul international, ar trebui
sa se aplice dispozitiile juridice internationale. Mai mult decat
atat, legiuitorul nu poate adopta acte care sunt in contradictie
cu obligatiile internationale. In acelasi timp, atunci cand aplica
dreptul UE, institutia si curtea ar trebui sa ia in considerare
aceste obligatii, inclusiv jurisprudenta CJUE®’. Rezultatul final
a fost cd a trebuit sa se aplice ,,standarde duble” pana la
remedierea de legiuitor a situatiei, n conformitate cu diferitele
obligatii internationale adoptate.

3. Credeti ca suprematia absolutd si neconditionati a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sa existe conditii pentru utilizarea normelor
de drept al Uniunii Europene $i a jurisprudentei CJUE de
tribunalele constitutionale?

Se poate sustine ca ,,suprematia absolutd si neconditionatd”
a fost un concept introdus la inceputuri de jurisprudenta CJUE.
Acest lucru a provocat o reactie dura din partea diferitelor curti
constitutionale, la care CJUE a raspuns prin atenuarea pozitiei

87 A se vedea hotirarea Curtii Constitutionale in cauza nr. 2004-01-06,
7 iulie 2004, par. 6 si 7, disponibila la http://www.satv.tiesa.gov.lv/
?ang=2&mid=19.
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its position. This, in turn, has been followed by more friendly
reactions from Constitutional Courts.®®

There had been further ‘ups and downs’ in mutual
relations between the courts, for instance in cases of
European Arrest Warrant, new Treaty amendments, or
country-specific issues. In the context of presented
questions, there are even further questions to be asked, i.e.,
how the CJEU will further apply the Charter (Opinion 2/
13); and how the Constitutional Courts will react to the CJEU
Opinion as well as initiatives to introduced the so called
reverse-Solange approach.®’

The Latvian Constitutional Court has noted that Latvia
is based on fundamental values such as human rights and
fundamental freedoms, democracy, the sovereignty of the
State and its people, the division of powers and the rule of
law. These values cannot be in any way limited by force of
law. Therefore, the delegation of competencies cannot
violate the rule of law and the basis of an independent,
sovereign and democratic republic. Likewise, the EU cannot
affect the rights of citizens to decide upon the issues that
are essential to a democratic State. According to the Court

8 For details and specific examples see, for instance, Albi A (2009)
Ironies in Human Rights Protection in the EU: Pre-Accession Conditionality
and Post-Accession Conundrums, ELJ (Vol. 15, No. 1: 46-69), Kruma K
(2009) Constitutional Courts in the Europeanisation of National
Constitutions. In Closa Carlos (ed), The Lisbon Treaty and National
Constitutions. Europeanisation and Democratic Implications, Arena Report
No 3/09, RECON Report No.9, pp 143-166.

8Von Bogdandy A, Kottmann M, Antpdhler C, Dickschen J, Hentrei
S, Smrkolj M (2012) Reverse Solange — Protecting the Essence of
Fundamental Rights Against EU Member States, CML Rev (49: pp 489-520),
Von Bogdandy A, loannidis M (2014) Systemic Deficiency in the Rule of
Law: What it is, What has been done, What can be done, CML Rev (51: pp
59-96).
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sale. Acest lucru, la randul sau, a fost urmat de reactii mai
pozitive din partea curtilor constitutionale®3.

In raporturile reciproce dintre curti au existat mai multe
»suisuri si coborasuri”, spre exemplu, in cazul mandatului
european de arestare, noilor modificari ale tratatului sau
problemelor specifice fiecarei tari. In contextul intrebarilor
prezentate, exista chiar si intrebari suplimentare care ar putea
fi puse, spre exemplu, modul in care CJUE va aplica in
continuare Carta drepturilor fundamentale a Uniunii
Europene (avizul nr. 2/13) si modul in care curtile
constitutionale vor reactiona la avizul CJUE, precum si
initiativele de a introduce asa numita abordare inversa
Solange® .

Curtea Constitutionald Letond a constatat ca Letonia se
bazeaza pe valori fundamentale, cum ar fi drepturile omului
si libertatile fundamentale, democratia, suveranitatea statului
si a poporului sdu, repartizarea competentelor si statul de
drept. Aceste valori nu pot fi in niciun fel limitate prin forta
legii. Prin urmare, delegarea competentelor nu poate incalca
statul de drept si fundamentul unei republici independente,
suverane si democratice. De asemenea, UE nu poate afecta
dreptul cetatenilor de a decide cu privire la problemele care

8 Pentru detalii si exemple specifice a se vedea, spre exemplu, A.
Albi, ,,Ironies in Human Rights Protection in the EU: Pre-Accession
Conditionality and Post-Accession Conundrums”, in ELJ, vol. 15, nr. 1,
2009, p. 46-69, K. Kruma, ,,Constitutional Courts in the Europeanisation
of National Constitutions”, In Closa Carlos (ed), ,,The Lisbon Treaty and
National Constitutions. Europeanisation

8 A. von Bogdandy, M. Kottmann, C. Antpdhler, J. Dickschen, S.
Hentrei, M. Smrkolj, ,,Reverse Solange — Protecting the Essence of
Fundamental Rights Against EU Member States”, in CML Rev, vol. 49,
2012, p. 489-520, A. von Bogdandy, M. loannidis, "Systemic Deficiency in
the Rule of Law: What it is, What has been done, What can be done”, in
CML Rev, vol. 51, 2014, p. 59-96.
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those are the people who would have ‘the final say’ in cases
of conflict raising the issues of membership conditions. In
this context, the right to ‘the initial say’ seems even more
important.””

Depending on the competencies vested to Constitutional
Courts in various countries the answer can vary in different
national contexts. Sovereignty has always been associated with
the capacity to exercise external and internal powers subject to
sovereign values. Values attach normative character to
sovereignty allowing assess the order present in the society.’!
However, Opinion 2/13 is confusing in relation to powers vested
to the EU after the Lisbon Treaty.

4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
the supremacy of European Union law or should it be al-
lowed in certain circumstances, for example in what con-
cerns the compliance with the fundamental human rights?
In such a context, should the doctrine of state liability for
breaching the European Union law be reconsidered?

%0 Judgment in Constitutional Court in Case No. 2008-35-01 of 7 April
2009, paras. 16 and 18.1.

°IThe concept is not new. The Latvian Constitutional Court has
referenced to period prior to World War II in international law analysis of
the legal consequences that arise when a State undertakes international
obligations, sovereignty was treated as the exercise of sovereign rights rather
than a restriction thereof. The Permanent Court of International Justice
rejected the view that the conclusion of any such treaty according to which
a State undertook to perform or refrain from performing certain acts would
mean this State’s abandonment of its sovereignty. At the same time, the
right of entering into international engagements is an attribute of State
sovereignty (Affaire du Vapeur “Wimbledon”, CPJI Ser A 01 15, 1923,
25)’, para. 17
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sunt esentiale pentru un stat democratic. Potrivit Curtii, aceia
sunt oamenii care ar avea ,,ultimul cuvant” in cazuri de
conflicte care iau in discutie problema conditiilor aferente
calititii de membru [al UE]. In acest context, dreptul de a
avea ,,primul cuvant” pare chiar mai important®°.

in functie de competentele cu care sunt investite curtile
constitutionale in diferite state, raspunsul poate fi diferit in
diverse contexte nationale. Suveranitatea a fost intotdeauna
asociatd cu capacitatea de a exercita competentele externe si
interne in functie de valorile suverane. Valorile ataseaza
suveranitatii un caracter normativ, care sa permitd evaluarea
ordinii sociale”'. Avizul 2/13 nu este clar totusi in privinta
competentelor conferite UE dupa Tratatul de la Lisabona.

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisda
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina raspunderii statului pentru
incalcarea dreptului Uniunii Europene?

%0 Hotararea Curtii Constitutionale in cauza nr. 2008-35-01 din 7 aprilie
2009, par. 16 si 18.1.

%! Conceptul nu este nou. Curtea Constitutionald Leton s-a raportat la
perioada anterioara celui de-al doilea rdzboi mondial in analiza dreptului
international cu privire la consecintele juridice care apar atunci cand un stat
isi asuma obligatii internationale, suveranitatea fiind tratatd mai degraba ca
exercitare a drepturilor suverane, decat ca restrictionare a acestora. Curtea
Internationald de Justitie a respins punctul de vedere conform céaruia
incheierea unui astfel de tratat, conform caruia un stat s-a angajat sa efectueze
sau sa se abtind de la indeplinirea anumitor acte ar Insemna abandonarea de
citre acest stat a suveranitatii proprii. in acelasi timp, dreptul de a intra in
angajamente internationale este un atribut al suveranitatii statului (4ffaire
du Vapeur ,, Wimbledon”, CPJI Ser A 01 15, 1923, 25, par. 17).
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Latvia, in particular, has not faced such situation. There is
no article in the Satversme providing for its supremacy, or the
transfer (delegation) of competencies to the EU. The Satversme
is predominantly procedural document, except the Preamble
and the part on Fundamental Rights. However, as noted above,
the supremacy can be derived from the judgments of the
Constitutional Court. The Court has also stated that the place
of particular provision in the legal hierarchy is determined by
its legal force, which depends on the institution that has adopted
it and the procedure which was followed. Thus laws adopted
by referendum have a higher legal rank than ordinary laws.%?

In this context any further discussion on the first part of
the question is rather hypothetical from Latvian point of view.
The number of criteria would be important for further political
discussions in the EU. For instance, whether the CJEU has
ruled on legality of particular measure; what type of measure
is contested (primary or secondary law; voting procedure etc.);
competence of the constitutional court; contents of the ruling
by the constitutional court and especially the result of the
ruling.”® The ruling by the constitutional court in one country
cannot automatically affect the concept of supremacy. Usually
courts address the cases which are given to. Moreover, not all
jurisdictions do have constitutional courts.

In cases of incompatibility, the constitutional courts usually
instruct national legislature. Therefore, it is for the legislature
to seek the ways how to remedy situation and explore both
legal and political possibilities. The EU is an organisation based
on the rule of law and the CJEU is the institution which ensures
that the law is observed. EU Member States, in turn, have

%2 Judgment of the Constitutional Court in Case No. 2007-10-0103 of
29 November 2007.

3 European Arrest Warrant saga and Lisbon Treaty saga can serve as
examples.
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Letonia, in particular, nu s-a confruntat cu o astfel de
situatie. In Satversme nu exista niciun articol care si prevada
suprematia sau transferul (delegarea) de competente catre UE.
Satversme este, predominant, un act de procedura, cu exceptia
preambulului si a sectiunii privind drepturile fundamentale.
Cu toate acestea, astfel cum s-a mentionat mai sus, suprematia
poate fi derivata din hotararile Curtii Constitutionale. Curtea a
precizat, de asemenea, ca locul unei anumite prevederi in
ierarhia juridica este determinat de forta sa juridica, care
depinde de institutia care a adoptat-o si de procedura care a
fost urmata. Astfel, legile adoptate prin referendum au o pozitie
superioard in ierarhia dreptului in comparatie cu legile
ordinare®?.

In acest context, din punctul de vedere al situatiei Letoniei,
orice discutii suplimentare cu privire la prima parte a intrebarii
ar fi mai curand ipotetice. Numarul criteriilor ar fi important
pentru discutii politice suplimentare la nivelul UE. De exemplu,
daca CJUE s-a pronuntat cu privire la legalitatea unei anumite
masuri; ce tip de masurd este contestatd (drept primar sau
secundar; procedurd de vot etc.); competenta curtii consti-
tutionale; continutul hotararii curtii constitutionale si, in special,
rezultatul hotirarii sale®3. Hotirarea curtii constitutionale
dintr-un stat nu poate afecta in mod automat conceptul de
suprematie. De obicei, curtile se pronunta in cauzele cu care
sunt sesizate. Mai mult decat atat, nu exista tribunale
constitutionale in toate statele.

in caz de incompatibilitate, curtile constitutionale dau
instructiuni, de obicei, legiuitorului national. Prin urmare, este
de competenta legiuitorului sa identifice modalitdti de

eqe v,

cat si pe cele politice. UE este o organizatie bazatd pe statul de

92 Hotararea Curtii Constitutionale in cauza nr. 2007-10-0103 din 29
noiembrie 2007.

93 Epopeea mandatului european de arestare si cea privind Tratatul de
la Lisabona pot servi drept exemple.
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several mechanisms available to make themselves heard. The
recent debates do not suggest that there is a need to reconsider
the doctrine of state liability. But this is rather political question,
which to be dealt at both national and EU level.

5. Has in principle the national constitutional judge an
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

The question is provocative and depends on the context.
Each judge acts within his/her own system. Constitutional judge
ensures that the Constitution is observed, while the CJEU judge
should check that the EU law is observed.

There is possible interaction between different courts;
rulings of other courts might serve as a source of inspiration.
The Constitutional Court of Latvia is cautious to invoke rulings
of other courts. The Court has stated that regulation in other
countries cannot be invoked directly. Comparative method
requires to take into account differences in legal, social,
political, historic and systemic contexts.”* This is especially
so in cases of constitutional law because of the lack of normative
theory in this regard. Rulings of the Constitutional Courts
should comply with national constitutional system, traditions
and values.”®

%4 Judgment of the Constitutional Court in Case No. 2007-01-01 of 8
June 2007, para 24.1. See aldo Michaels R. The Functional Method of
Comparative Law. In Reimann M., Zimmerman R. (eds), The Oxford
Handbook of Comparative Law. Oxford: Oxford University Press, 2006,
pp- 339-382.

95 Feldman D. Modalities of Internationalisation in Constitutional Law.
European Review of Public Law. Vol. 18 — No.1 spring 2006, Esperia
Publications Ltd., pp. 109-131, p. 142.
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drept si CJUE este institutia care asigura respectarea legii. La
randul lor, statele membre UE dispun de mai multe mecanisme
pentru a se face auzite. Dezbaterile recente nu sugereaza ca
este nevoie sa se reconsidere doctrina raspunderii statului. Dar
aceasta este, mai degraba, o chestiune politica, care sa fie
abordata atat la nivel national, cat si la nivel UE.

5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reali
a dreptului primar al Uniunii Europene efectuata de
tribunalele constitutionale ale statelor membre?

Intrebarea este provocatoare si depinde de context. Fiecare
judecator actioneaza in limitele propriului sistem. Judecatorul
constitutional asigura respectarea Constitutiei, In timp ce
judecatorul CJUE trebuie sa verifice respectarea dreptului UE.

Existd posibilitatea unor interactiuni intre diferitele
instante; hotararile altor curti ar putea servi ca sursa de
inspiratie. Curtea Constitutionala a Letoniei este precauta in a
invoca deciziile altor curti. Curtea a precizat cd reglementdrile
din alte tari nu pot fi invocate In mod direct. Metoda
comparativa cere sa fie luate in considerare diferentele privind
contextul juridic, social, politic, istoric si sistemic®*. Acest lucru
este cu atat mai mult evident in cauzele de drept constitutional,
din cauza lipsei teoriei normative in acest domeniu. Hotaréarile
curtilor constitutionale ar trebui sa respecte sistemul
constitutional, traditiile si valorile nationale®>.

% Hotararea Curtii Constitutionale in cauza nr. 2007-01-01 din 8 iunie
2007, par. 24.1. A se vedea si R. Michaels, ,, The Functional Method of
Comparative Law”, in M. Reimann, R. Zimmerman (ed.), “The Oxford
Handbook of Comparative Law”, Oxford University Press, Oxford, 2006,
p. 339-382.

9 D. Feldman, ,,Modalities of Internationalisation in Constitutional
Law”, In European Review of Public Law, vol. 18, nr. 1, 2006, p. 109-131,
142.



202 Evropean Union Law and the Constitutional Courts of the Member States. Interviews

At the EU level the Constitutional Courts are equipped
with the same instruments as other national courts, i.e., they
can (or even should) ask for preliminary ruling; apply the
primary law on basis of acte clair doctrine, study the CJEU
case-law and different tests introduced under different
provisions.

At the same time the CJEU is bound to take into account
fundamental rights as guaranteed by the ECHR and as they
result from the constitutional traditions common to the Member
States when interpreting EU law (Article 6(3) TEU). Moreover,
the CJEU itself proclaimed that EU law should be interpreted
in conformity to international law.”® Therefore, the CJEU is
better placed to establish common denominator in the EU
context but only within the limits of the EU competencies.

This places the EU and Member States in unique position
to develop common approach at least in the area of fundamental
rights. The uniform application of EU law proper, with a view
to its uniform application and interpretation, is no longer seen
only as a combination of principles of international and
constitutional law.”” There is an EU element present. The
question of the limited EU competence still holds true, though.

6. More and more constitutional courts make prelimi-
nary references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instru-
ment for cooperation? Is there in fact a hierarchy, confron-
tation or pure cooperation between the Court of Justice of
the European Union and the constitutional courts?

% Case 286/90 Anklagemyndigheden v Poulsen and Diva Navigation
[1992] ECR 1-6019.

7 Nollkaemper A (2012) The Role of National Courts in Inducing
Compliance with International and European Law — a Comparison, in
Cremona Marise (ed.) Compliance and the Enforcement of EU Law, Oxford
University Press, pp157-194, p 159, and pp. 162-168.
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La nivelul UE, curtile constitutionale detin aceleasi
instrumente ca si celelalte instante nationale, si anume, ele pot
(sau chiar sunt obligate) sd efectueze trimiteri preliminare, sa
aplice dreptul primar in baza doctrinei actului clar, sa studieze
jurisprudenta CJUE si criteriile introduse in diferite dispozitii.

In acelasi timp, CJUE este obligati si ia in considerare
drepturile fundamentale, astfel cum sunt garantate de CEDO
si astfel cum rezultd din traditiile constitutionale comune ale
statelor membre, atunci cand interpreteaza dreptul UE [art. 6
alin. (3) TUE]. Mai mult decat atat, CJUE insasi a statuat ca
dreptul UE ar trebui sa fie interpretat in conformitate cu dreptul
international®®. Prin urmare, CJUE este mai in misuri si
stabileasca un numitor comun in contextul UE, dar numai in
limitele competentelor UE.

Acest lucru pune UE si statele membre in pozitia unica de
adezvolta o abordare comuna, cel putin in domeniul drepturilor
fundamentale. Aplicarea uniforma corespunzatoare a dreptului
UE, in vederea aplicarii si interpretdrii sale uniforme, nu mai
este vazutd doar ca o combinatie de principii de drept
international si constitutional®’. Existd si un element UE.
Problema competentei limitate a UE ramane totusi valabila.

6. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existd ierarhie, confruntare sau purd
cooperare intre CJUE si tribunalele constitutionale?

9% Cauza C-286/90, hotiarirea din 24 noiembrie 1992,
Anklagemyndigheden/Poulsen si Diva Navigation, EU:C:1992:453.

°7 A. Nollkaemper, ,,The Role of National Courts in Inducing
Compliance with International and European Law — a Comparison”, in
Cremona Marise (ed.) ,,Compliance and the Enforcement of EU Law”,
Oxford University Press, 2012, p. 157-194, 159 si 162-168.
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(See the answer to the previous question) The strength of
the EU law is that it is system based on the co-operation be-
tween the courts on basis of the rule of law, agreed principles
and cherished values. Harmonisation of different practices on
basis of the same provisions allows building a common space
for the benefit of individuals. In this context the increase of
preliminary references to the CJEU is a welcome development.

There had been a couple of cases when the Latvian Con-
stitutional Court had been requested to ask for preliminary rul-
ing to the CJEU. The Court has not said that it would not do
that, in principle. But so far it has declined such necessity.”®

%8 See, for instance, Judgment of the Constitutional Court in Case No.
2008-47-01, 28 May 2009, para 15.2. and No. 2010-71-01, 19 November
2011, para 24. English text is available at the Court’s homepage at http://
www.satv.tiesa.gov.lv/upload/judg 2008 47 01.htm.
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A se vedea raspunsul la intrebarea precedenta. Avantajul
dreptului UE este acela ca reprezinta un sistem bazat pe
cooperarea dintre curti, in temeiul statului de drept, principiilor
st valorilor agreate. Armonizarea diferitelor practici, pe baza
acelorasi dispozitii, permite constituirea unui spatiu comun in
beneficiul persoanelor. In acest context, cresterea numarului
de trimiteri preliminare la CJUE reprezinta o evolutie
binevenita.

A existat o serie de cauze 1n care i s-a solicitat Curtii
Constitutionale din Letonia sd introducd o cerere avand ca
obiect pronuntarea unei hotarari preliminare de CJUE. Curtea
nu a declarat ca nu ar face acest lucru, in principiu. Dar, pana
in prezent, nu a identificat o astfel de necesitate®s.

%8 A se vedea, spre exemplu, hotirarile Curtii Constitutionale in cauza
nr. 2008-47-01, 28 mai 2009, par. 15.2, si in cauza nr. 2010-71-01 19
noiembrie 2011, par. 24. Textul in limba engleza este disponibil la adresa
http://www.satv.tiesa.gov.lv/upload/judg 2008 47 01.htm.
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in: Recht und Politik 3/2004, 130-143 (“Globalisation and
Democracy. Reflections on the Example of Water
Management”); Substantiierung und Subsidiaritdt der
Verfassungsbeschwerde, in: EuGRZ 2004, 669-682
(“Substantiation and Subsidiarity in the Constitution”).

1. What is the most adequate kind of reception of Euro-
pean Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

The relationship between EU law and the national law of
EU member states raises more questions than can sensibly be
answered by attaching any of these labels to it. Or, to put it the
other way round: Each of these categories would need a
complex elaboration of its meaning with respect to a multitude
of questions before it could sensibly be applied to the
relationship between EU and national law. I will therefore
answer some of the questions involved directly, without asking
them explicitly in the first place, and without making an effort
to relate their total to one of the above categories.

National constitutions ought to suppose that they have a
say in shaping the relationship between EU and national law.

They ought to shape this relationship in a way that will
minimise, but not exclude at any cost, the possibility that
national institutions, including national courts, may find
themselves unable to comply with EU law.

As part of the conflict-minimising program, the national
constitution will as a matter of course have to - in principle -
allow for direct applicability, without further acts of translation,
of EU law on the national level to the extent that EU law itself
claims direct applicability.

Limits of national obedience to EU acts must be related to
limits of EU competence and defined in a way that takes account
of the requirements of a functioning supranational order (cf.
answers to questions 2 et seq.).
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1. Care este forma cea mai adecvatd de receptare a
dreptului Uniunii Europene in ordinea juridica a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Raportul dintre dreptul UE si dreptul national al statelor
membre ale UE ridicd mai multe intrebari decat se poate
raspunde in mod rezonabil atasand oricare dintre aceste etichete.
Sau, pentru a raspunde altfel, fiecare dintre aceste categorii ar
avea nevoie de o definitie complexa a sensului sau cu privire
la o multitudine de intrebari inainte de a putea fi aplicata in
mod rezonabil la raportul dintre dreptul UE si dreptul national.
Voi raspunde asadar direct la cateva dintre intrebari, fara a
explicita si fard a incerca sad fac referire in totalitate la una
dintre categoriile enuntate mai sus.

Ar fide presupus c4, 1n influentarea raportului dintre dreptul
UE si dreptul national, constitutiile nationale au un cuvant de
spus.

Ele ar trebui sé influenteze acest raport intr-un mod care
sa reducd la minimum, farda a exclude insa cu orice pret,
posibilitatea ca autoritdtile nationale, inclusiv instantele
nationale, sa se poata afla in imposibilitatea de a se conforma
dreptului UE.

Ca parte a programului de minimizare a conflictelor,
constitutia va trebui - in principiu - sd@ permita aplicabilitatea
directa, fard acte ulterioare de punere in aplicare, a dreptului
UE la nivel national, n masura in care dreptul UE reclama
aplicabilitatea directa.

Gradul in care actele nationale se conformeaza dreptului
UE trebuie pus in legatura cu limitele competentelor UE si
trebuie definite Intr-un mod care sa tind seama de cerintele
functiondrii unei ordini supranationale (vezi raspunsurile la
intrebdrile nr. 2 si urm.).
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2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the Con-
stitution in domestic legal order - and that specific to the le-
gal order of the European Union?

Where the national constitution does not subscribe to an
approach of unconditional supremacy of any legal act of the
EU, this necessarily implies the possibility of conflicting claims
of precedence, with no third party at hand that would be
competent to solve the conflict. Structurally, the resulting
system is an antipode of systems of all-pervasive hierarchy, of
which the military has been the most prominent model (and
the most influential one, as far as shaping ideas about
organization is concerned). It is a system of delicate equilibrium
that will require thoughtful consideration of own and opposite
perspectives on each side at all times. This thoughtfulness and
regard, also on the part of EU organs, is precisely what such a
system is designed to promote.

3. Do you think that absolute and unconditional su-
premacy of European Union law has influenced in a decisive
manner the case-law of the constitutional courts of the Mem-
ber States? Should there be any requirements to employ le-
gal norms of the European Union and the case-law of the
Court of Justice of the European Union by constitutional
courts?

The answer to the first question depends on the respective
constitutions — on whether these have given EU law
unconditional precedence or made certain reservations, and on
whether or not they support any kind of judicial review of
statutory legislation, be it national or transnational. In Germany,
the Basic Law (Grundgesetz, GG) does make a reservation.
With some specifications, it supports, even commands, German
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2. Intr-o logica de sisteme, coexistenta dintre ordinea
Jjuridicd interna si ordinea juridicd externd este sau nu este
una concurentd? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
Jjuridice a Uniunii Europene?

Situatia in care constitutia nationald nu adera la o abordare
a suprematiei neconditionate a oricarui act juridic al UE, in
absenta unei terte parti competente sa solutioneze conflictul,
implica in mod necesar posibilitatea unor sustineri contrare de
prioritate. Structural, sistemul rezultat se afla la antipodul
sistemelor ierarhizate, dintre care organizarea militara a fost
cel mai proeminent model (si cel mai influent, in masura in
care este vizatd formularea ideilor despre organizare). Este
vorba despre un sistem cu echilibru delicat, care impune o
analiza atentd, In orice moment, a perspectivelor proprii si opuse
ale fiecareia dintre parti. Tocmai aceasta analiza atentd, care
revine si organelor UE, este ceea ce este menit sd promoveze
un atare sistem.

3. Credeti ca suprematia absoluta si neconditionatd a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie s existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

Raspunsul la prima intrebare depinde de fiecare constitutie
respective - daca acorda prioritate neconditionata dreptului UE
sau impune anumite rezerve, si daca sustine sau nu vreun tip
de control jurisdictional al legislatiei, nationale sau transna-
tionale. In Germania, Legea fundamentala (Grundgesetz, GG)
impune o rezervd. Cu anumite precizari, ea sustine si chiar
impune integrarea Germaniei in UE. In principiu, acest lucru
este inteles a implica obligatia de a respecta dreptul UE, astfel
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integration into the EU. This is understood as implying the
obligation, in principle, to obey EU law as interpreted by the
ECJ. But there is a caveat. The integration article (Article 23
GG) does not allow for derogations form what is protected by
the eternity clause of Article 79 sec. 3 GG. The eternity clause
protects the most basic principles of the constitution - among
them: human dignity and democracy -, and in the reading of
the German constitutional court, it does not allow to turn the
EU into a federal state, i.e. to depart from the principle that the
powers of the EU are not determined by the EU itself but depend
on specific conferral. Accordingly, the Federal Constitutional
Court will see to it that these limits on integration are respected
and protected by national organs, and that may imply review
of the applicability of EU acts in Germany. Applicability will,
however, be denied only where EU competences have been
transgressed in an obvious and systemically relevant way.
Constitutional Courts of other member states, e.g. France,
Greece, Italy, Poland, Spain and the Czech Republic, have in a
comparable way interpreted their respective constitutions as
not only allowing EU integration, but also setting limits to it
which are subject to national judicial review. As to the second
question: In my view, a member state constitution which clearly
allows European integration does not need specific rules making
the application of EU law, including observation of the caselaw
of the ECJ, mandatory. It goes without saying that EU
integration implies abiding by the normal rules of the game.
What may be more in need of clarification are the limits of
deference, if any.

4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
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interpretat de CJUE. Exista insa un avertisment. Articolul cu
privire la integrare (art. 23 GG) nu permite derogari de la ceea
ce este protejat de clauza privind limitele revizuirii * de la art.
79 alin. (3) GG. Sunt inadmisibile modificarile aduse Legii
fundamentale care afecteazd Impdrtirea federatiei in landuri,
participarea acestora la procesul legislativ sau principiile de
baza ale Constitutiei (demnitatea omului si democratia),
competentele UE nu sunt determinate de UE 1n sine, ci depind
de o atribuire specifici. In consecinta, Tribunalul Constitutional
Federal va aprecia daca aceste limite privind integrarea sunt
respectate si protejate de autoritatile nationale si daca ele ar
putea implica revizuirea aplicabilitatii actelor UE in Germania.
Cu toate acestea, aplicabilitatea va fi refuzatd numai in cazul
in care competentele UE au fost incalcate in mod vadit si cu
relevantd sistemica. Curtile Constitutionale ale altor state
membre, spre exemplu, Franta, Grecia, Italia, Polonia, Spania
si Republica Cehad, au interpretat in mod comparabil
constitutiile lor, pentru a permite nu numai integrarea in UE,
dar si stabilirea limitelor acesteia, care sunt supuse controlului
jurisdictional national. In ceea ce priveste a doua intrebare, in
opinia mea, o constitutie a unui stat membru care permite in
mod clar integrarea europeand nu are nevoie de norme specifice
de aplicare a dreptului UE, inclusiv a jurisprudentei CJUE,
care este obligatorie. Este de la sine inteles cd integrarea in UE
presupune respectarea regulilor normale ale jocului. Ceea ce
poate necesita clarificare sunt limitele deferentei, dacd este
cazul.

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi

* In textul originar ,.eternity clause” (n.tr.).
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the supremacy of European Union law or should it be al-
lowed in certain circumstances, for example in what con-
cerns the compliance with the fundamental human rights?
In such a context, should the doctrine of state liability for
breaching the European Union law be reconsidered?
Where an act of the EU is declared contrary to the national
constitution by a national constitutional court, with the
consequence that it is inapplicable on the national level or that
national organs must act to prevent it from becoming effective,
this amounts to a (partial) denial of the supremacy of EU law.
I suppose a judicial statement to that effect would imply that,
from the point of view of the national constitution, liability for
not obeying that act cannot be accepted, either. By the way, I
am asking myself whether it would not be preferable to speak
of declaring the application an act of the EU on the national
level (rather than the EU act itself) contrary to the national
constitution, because not the act itself, but only its binding force
under the national constitution is under national jurisdiction.

5. Has in principle the national constitutional judge a
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

I think the answer to both these questions must be negative.
National courts cannot reasonably claim a “last word” with
respect to EU law as such (let alone void EU law), but only a
last word with respect to its binding force under the national
constitution (see answer to question no. 4). Insofar as this
necessarily involves an interpretation of EU law, this is an
interpretation for the purposes of national law. Although such
an interpretation may be perfectly reasonable and up to the
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suprematia dreptului Uniunii Europene sau poate fi permisa
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina rdaspunderii statului pentru
incalcarea dreptului Uniunii Europene?

Dacd un act al Uniunii Europene este declarat contrar
constitutiei nationale de cétre o instantd constitutionald
nationald, cu consecinta ca este inaplicabil la nivel national
sau ca autoritatile nationale trebuie sa actioneze pentru a preveni
intrarea sa 1n vigoare, aceasta echivaleaza cu o negare (partiala)
a suprematiei dreptului UE. Consider ca o apreciere de ordin
jurisdictional in acest sens ar presupune cd, din punctul de
vedere al constitutiei nationale, nu poate fi admisa raspunderea
pentru nerespectarea acelui act. Apropo, ma intreb daca nu ar
fi preferabil sa se vorbeasca despre declararea aplicarii unui
act al UE la nivel national (mai degraba decat actul UE in
sine) ca fiind contrara constitutiei nationale, pentru ca nu actul
in sine, ci numai forta sa obligatorie in temeiul constitutiei
nationale se afld in competentad nationala.

5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reald
a dreptului primar al Uniunii Europene efectuati de
tribunalele constitutionale ale statelor membre?

Cred ca raspunsul la ambele intrebari trebuie sa fie negativ.
Instantele nationale nu pot pretinde in mod rezonabil un ,,ultim
cuvant” in ceea ce priveste dreptul UE ca atare (cu atat mai
putin pentru dreptul UE lipsit de validitate), ci doar un ultim
cuvant cu privire la caracterul sau obligatoriu in temeiul
constitutiei nationale (a se vedea raspunsul la intrebarea nr. 4).
In masura in care acest lucru implicd in mod necesar o
interpretare a dreptului UE, aceasta este o interpretare in sensul
dreptului national. Desi o astfel de interpretare poate fi perfect
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“state of judicial art”, it is not an authoritative interpretation of
EU law from the point of view of the EU legal system, unless
adopted by the ECJ, and it will then be the adoption by the
ECJ, not the opinion of the national court, which makes it
legally relevant from the point of view of the EU legal system.
Once a national legal system has opted to admit the possibility
of judicially reviewing the binding force of EU acts under the
national constitution, a potential duplicity of points of view -
national or European - on the matter is opened up which cannot
be reconciled by any theoretical manoeuver.

6. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
for cooperation? Is there in fact a hierarchy, confirontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?

Preliminary references ought to be seen as a common
instrument for cooperation. If the German Federal
Constitutional Court (FCC) has made use of that instrument
only once, so far, this is not because it held that a preliminary
reference should be made in exceptional cases only. The reason
is that the FCC exercises control over whether or not regular
courts comply with their duty to refer cases to the ECJ according
to Article 267 TFEU as a functional equivalent to referrals of
its own. Under German law, the obligation of courts against
whose decision there is no judicial remedy to refer to the ECJ
(Article 267(3) TFEU) already falls upon the highest regular
court dealing with the case. Indefensible non-referrals are
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rezonabild, avand caracter avansat in plan jurisdictional, din
punctul de vedere al ordinii juridice a UE aceasta nu constituie
o interpretare oficiald a dreptului UE, cu exceptia situatiei In
care este adoptatd de CJUE, iar ea revine CJUE, iar nu instantei
nationale, ceea ce o face relevantd din punct de vedere juridic
pentru ordinea juridica a UE. Odata ce o ordine juridica
nationald a ales sd admita posibilitatea controlului jurisdictional
al fortei obligatorii a actelor UE, in temeiul constitutiei
nationale, in materie se deschide o potentiala dualitate a
punctelor de vedere - national sau european —, care nu poate fi
reconciliata printr-o incercare de ordin teoretic.

6. Existd un numar in crestere de tribunale constitutionale
care au adresat intrebari preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existd ierarhie, confruntare sau purd
cooperare intre CJUE si tribunalele constitutionale?

Trimiterile preliminare ar trebui sa fie vazute ca instrument
comun de cooperare. Dacd Tribunalul Constitutional Federal
din Germania a utilizat acel instrument doar o singura data
pani in prezent *, aceasta se explicd prin aceea ci el a considerat
cd o trimitere preliminara trebuie realizata doar in cazuri
exceptionale. Motivul este faptul ca Tribunalul Constitutional
Federal exercita controlul asupra imprejurarii daca instantele
de drept comun si-au indeplinit sau nu obligatia de a sesiza
CJUE cu trimiteri preliminare, potrivit art. 267 TFUE, ca
echivalent functional al sesizarii Tribunalului Constitutional
de catre acele instante. In temeiul dreptului german, obligatia
instantelor ale caror decizii nu mai pot fi atacate de a efectua
trimiteri preliminare la CJUE (art. 267 paragraful al treilea

* Cf. cauza C-62/14, Gauweiler, hotirarea Curtii de Justitie din 16
iunie 2015, EU:C:2015:400 (n.tr.).
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considered violations of the right to the legal judge, i.e. of the
right to have one’s case dealt with by the competent judicial
organ (Article 100(1) GG). If seized with a constitutional
complaint in a case which would obviously have been for
referral to the ECJ, the FCC will therefore not refer itself but
reverse the decision of the court which has failed to refer - on
the ground that that court violated the right to the legal judge -
and remand the case for further proceedings, including the
necessary referral. This is a matter of efficient division of labour
among the national courts, not a matter of treating preliminary
referrals as anything exceptional.
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TFUE) revenea deja celei mai inalte instante de drept comun
in cauza. Imprejurarea de a nu efectua o trimitere preliminara,
in mod nemotivat, este considerata incalcare a dreptului la
accesul la o instantd constituitd prin lege, si anume a dreptului
partii de a-si vedea cauza solutionata de organul judiciar
competent (art.100 alin. (1) GG). In cazul in care a fost sesizat
cu o plangere constitutionald, si daca, in mod evident, era
necesara efectuarea unei trimiteri la CJUE, Tribunalul
Constitutional Federal nu va efectua el insusi trimiterea
preliminara, ci va anula decizia instantei care nu a efectuat
trimiterea, pentru motivul ca instanta a incalcat dreptul la o
instanta constituita prin lege, si va trimite cauza spre rejudecare,
urmand a fi efectuata si trimiterea preliminara necesard. Aceasta
reprezintd doar un aspect de diviziune eficienta a muncii intre
instantele nationale, iar nu un tratament exceptional al
trimiterilor preliminare.
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1. Quel est le type le plus adéquat de réception du droit
de I’Union européenne dans l’ordre juridique des Etats
membres, monisme, dualisme ou pluralisme juridique?

Il convient en fait de considérer que nous ne fonctionnons
plus dans un systeme juridique unifié. Il existe plusieurs ordres
juridiques: 1’ordre juridique constitutionnel national, 1’ordre
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France, 2004, iar, mai recent, B. Mathieu (impreund cu
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1. Care este forma cea mai adecvati de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Trebuie sa consideram ca, in fapt, nu mai functionam
intr-un sistem juridic unificat. Exista mai multe ordini juridice:
ordinea juridicd constitutionala nationald, ordinea juridica a
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juridique de 1’Union européenne, I’ordre juridique conven-
tionnel, au sein duquel il faudrait distinguer le systéme de la
Convention européenne des droits de I’homme et le droit
international général. La hiérarchie des normes peut étre
différente dans chaque systéme juridique, ainsi dans I’ordre
juridique national, la Constitution prime, dans I’ordre juridique
de I’Union européenne, le droit de I’Union prime sur I’ensemble
des normes nationales. Cette situation pourrait conduire a de
blocages, mais le systéme est en fait régulé par les juges qui
procedent le plus souvent a des interprétations compatibles des
différentes normes.

2. Pensez-vous que la suprématie absolue et inconditio-
nnelle du droit de I’Union européenne a influencé de maniére
décisive la jurisprudence des cours constitutionnelles des Etats
membres? Quelles sont les exigences relatives a I’utilisation
des normes juridiques de I’Union européenne et de la
Jjurisprudence de la Cour de justice de I’Union européenne
par les tribunaux constitutionnels?

Une étape essentielle de la prise en compte par le juge
constitutionnel du droit communautaire a été franchie par sa
jurisprudence de juin 2004. Dans une série de quatre décisions,
le Conseil a considéré qu’en principe il ne pouvait plus controler
la constitutionnalité d’une disposition législative qui est I’exacte
et nécessaire transposition d’une directive communautaire
(décision 2004-496 DC). Ainsi, lorsque le 1égislateur national
transpose dans le droit national une directive communautaire,
il ne fait que répondre a une exigence du droit européen qui
s’impose a lui en vertu d’une régle constitutionnelle. Dans
I’hypothése ou la substance de la loi n’est que le décalque de
la disposition communautaire transposée, I’examen de la
constitutionnalité de la loi conduirait nécessairement le Conseil
constitutionnel a se prononcer sur la constitutionnalité de la
directive. Or seule la Cour de justice des communautés
européennes est compétente pour examiner la régularité de cette
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Uniunii Europene, ordinea conventionala, in care trebuie sa
distingem sistemul Conventiei europene a drepturilor omului
si dreptul international general. Ierarhia normelor poate fi
diferita in fiecare sistem juridic, de asemenea in ordinea juridica
nationala, Constitutia primeaza, in ordinea juridica a Uniunii
Europene, dreptul Uniunii primeaza asupra ansamblului
normelor nationale. Aceasta situatie ar putea duce la blocaje,
dar sistemul este, in fapt, reglat de judecatori, care efectueaza
de cele mai multe ori interpretari compatibile cu diversele
norme.

2. Credeti ca suprematia absoluta si neconditionatd a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sd existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

In iunie 2004 s-a petrecut o etapd esentiald in luarea in
considerare a dreptului comunitar de judecatorul constitutional.
Intr-o serie de patru decizii, Consiliul a considerat cd, in
principiu, nu poate controla constitutionalitatea dispozitiilor
legislative care reprezintd transpunerea exacta si necesara a
unei directive comunitare (Decizia 2004-496 DC). Deci, atunci
cand legiuitorul national transpune in legislatia nationala o
directiva, pur si simplu raspunde la o cerinta a dreptului UE,
care 1i este impusi in temeiul unei norme constitutionale. in
ipoteza in care substanta legii este doar eticheta dispozitiei
comunitare transpuse, examinarea constitutionalitatii legii
conduce neaparat Consiliul Constitutional la pronuntarea asupra
constitutionalitatii directivei. Or, numai Curtea de Justitie a
Uniunii Europene are competenta de a examina regularitatea
directivei. Normele care reglementeaza raporturile dintre
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directive. Les régles qui régissent les rapports entre la
Constitution, les directives européennes et les lois qui les
transposent sont ainsi formulées par le Conseil: «Considérant
qu’aux termes du premier alinéa de I’article 88-1 de la
Constitution: «La République participe aux Communautés
européennes et a 1’'Union européenne, constituées d’Etats qui
ont choisi librement, en vertu des traités qui les ont instituées,
d’exercer en commun certaines de leurs compétencesy; qu’ainsi,
la transposition en droit interne d’une directive communautaire
résulte d’une exigence constitutionnelle; Considérant qu’il
appartient par suite au Conseil constitutionnel, saisi dans les
conditions prévues par I’article 61 de la Constitution d’une loi
ayant pour objet de transposer en droit interne une directive
communautaire, de veiller au respect de cette exigence; que,
toutefois, le controle qu’il exerce a cet effet est soumis a une
double limite; Considérant, en premier lieu, que la transposition
d’une directive ne saurait aller a I’encontre d’une régle ou d’un
principe inhérent a I’identité constitutionnelle de la France, sauf
a ce que le constituant y ait consenti; Considérant, en second
lieu, que, devant statuer avant la promulgation de la loi dans le
délai prévu par I’article 61 de la Constitution, le Conseil
constitutionnel ne peut saisir la Cour de justice des Communautés
européennes de la question préjudicielle prévue par I’article 234
du traité instituant la Communauté européenne; qu’il ne saurait
en conséquence déclarer non conforme a I’article 88-1 de la
Constitution qu’une disposition législative manifestement
incompatible avec la directive qu’elle a pour objet de transposer;
qu’en tout état de cause, il revient aux autorités juridictionnelles
nationales, le cas échéant, de saisir la Cour de justice des
Communautés européennes a titre préjudiciel».

Ainsi la primauté de la Constitution est doublement
affirmée. D’une part en ce qu’elle fonde la prévalence du droit
communautaire sur le droit national (article 88-1C) et d’autre
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Constitutie, directivele europene si legile care le transpun sunt
astfel enuntate de Consiliu™: ,,Intrucat, in temeiul primului
alineat al articolului 88-1 din Constitutie, Republica participa
la Comunitatile Europene si la Uniunea Europeana constituita
de catre statele care au ales in mod liber, 1n virtutea tratatelor
care le-au instituit, sd exercite in comun unele dintre
competentele lor; astfel, transpunerea in legislatia nationala a
unei directive comunitare este rezultatul unei cerinte
constitutionale; intrucat revine, prin urmare, Consiliului
Constitutional, sesizat in conditiile prevazute de articolul 61
din Constitutie, cu privire la o lege destinatd sa transpuna in
legislatia nationald o directivd comunitara, asigurarea
respectarii acestei cerinte; intrucat, cu toate acestea, controlul
sau este supus unei duble limitari; avand in vedere, in primul
rand, ca transpunerea unei directive nu poate s contravina unei
norme sau principiu inerent identitatii constitutionale a Frantei,
cu exceptia cazului in care legiuitorul constituant a fost de
acord; considerand, pe de alta parte, cd, inainte de promulgarea
legii, in termenul prevazut de articolul 61 din Constitutie,
Consiliul Constitutional nu poate sesiza Curtea de Justitie a
Comunitatilor Europene cu o trimitere preliminara prevazuta
de articolul 234 din Tratatul instituind Comunitatea Europeana;
prin urmare, se poate declara drept neconforma cu articolul
88-1 din Constitutie doar o dispozitie legislativa aflatd manifest
in contradictie cu directiva pe care trebuia sd o transpuna; in
orice caz, este de competenta instantelor judecatoresti nationale,
dacd acestea considera necesar, sa sesizeze Curtea de Justitie a
Comunitatilor Europene cu o trimitere preliminara.”

Astfel, suprematia Constitutiei este afirmatd dublu. Pe de
o parte, In ceea ce priveste prevalenta dreptului comunitar
asupra dreptului national (art. 88-1 din Constitutie), iar pe de

" i.e. Consiliul Constitutional din Franta (n.tr.).
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part en ce que I’existence de dispositions constitutionnelles
inhérentes a I’identité constitutionnelle de la France peut
conduire a écarter cette prévalence. Mais par ailleurs, le Conseil
renforce 1’exigence de respect du droit communautaire en
s’appuyant sur le fait que cette exigence est aussi une exigence
constitutionnelle.

Le principe selon lequel le Conseil ne contrdle pas la
constitutionnalité des lois transposant des directives, traduit la
prise en compte du développement de principes communs aux
ordres juridiques européens et nationaux et manifeste la
confiance accordée au juge de Luxembourg pour en assurer,
avec D’intervention des juridictions nationales®, la protection
dans le champ du droit communautaire.

Dans la décision 2000-440 DC, le Conseil a estimé que la
mise en ceuvre du droit communautaire représentait, pour le
législateur, un objectif d’intérét général qui contribue a justifier
une dérogation au principe constitutionnel d’égalité.

Dans sa décision 455 DC, le Conseil constitutionnel a posé
les régles constitutionnelles applicables au renversement de la
charge de la preuve en matiére civile. Dans cette décision, et
comme le montre le commentaire publié¢ par le secrétaire
général de D’institution, le Conseil constitutionnel tient le plus
grand compte du droit communautaire dans 1’interprétation des
régles constitutionnelles nationales et qu’il se borne a tenter
de prévenir une future contradiction en évitant de créer un
conflit immédiat.

3. Est-ce que le fait que les actes de droit de I’Union
européenne sont déclarés comme étant contraire aux
constitutions nationales influent sur la suprématie du droit de
I’Union européenne ou devrait-il étre autorisé dans certaines

9 Cf. en ce sens A. Levade, Le Conseil constitutionnel aux prises avec
le droit communautaire dérivé, RDP 2004, p. 889 et 5.2 Arrét 183/73 du
27 décembre 1973
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altd parte, prin faptul ca existenta unor dispozitii constitutionale
inerente identitatii constitutionale a Frantei poate duce la
respingerea acestei suprematii. Dar altfel, Consiliul a intarit
exigenta respectdrii dreptului comunitar, intemeindu-se pe
faptul ca aceasta cerinta este, de asemenea, una constitutionala.

Principiul potrivit caruia Consiliul nu supune controlului
constitutionalitatii legile de transpunere a directivelor reflecta
recunoasterea dezvoltarii principiilor comune ordinilor juridice
europene si nationale si Increderea aratatd judecatorilor de la
Luxemburg pentru a asigura, cu interventia instantelor
nationale®®, protectia in domeniul de aplicare a dreptului
comunitar.

In Decizia 2000-440 DC, Consiliul a considerat ci punerea
in aplicare a dreptului comunitar a reprezentat pentru legiuitor
un obiectiv de interes general, care contribuie la justificarea
unei derogdri de la principiul constitutional al egalitatii.

In Decizia 2001-455 DC, Consiliul Constitutional a pus in
discutie normele constitutionale privind inversarea sarcinii
probei in cauzele civile. In aceasta decizie, si asa cum se arati
in comentariul publicat de cétre secretarul general al institutie,
Consiliul Constitutional tine seama pe deplin de dreptul
comunitar in interpretarea normelor constitutionale nationale
si se incearca, pur si simplu, prevenirea unei viitoare contradictii
evitand crearea unui conflict imediat.

3. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisa
uneori, spre exemplu, prin prisma respectarii drepturilor

9 A se vedea, in acest sens, A. Levade, Le Conseil constitutionnel aux
prises avec le droit communautaire dérivé, RDP 2004, p. 889 si urm.
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circonstances, par exemple en ce qui concerne le respect des
droits humains fondamentaux? Dans un tel contexte, si la
doctrine de la responsabilité de I’Etat pour violation de la
législation de I’Union européenne soit réexaminée?

Si la conformité de la loi et donc de la directive transposée
est mise en cause au regard d’un principe spécifique a ’ordre
juridique national, la Cour de Luxembourg ne peut assurer la
protection de ce principe et I’exigence constitutionnelle tenant
a sa protection ne peut étre respectée que si le Conseil
constitutionnel est en mesure de retrouver sa compétence.

Son champ d’application est plus large que celui qui résulte
de la jurisprudence constitutionnelle allemande, alors que la
logique profonde du raisonnement est la méme. En effet le
juge constitutionnel allemand!® se fonde sur le niveau de la
protection des droits fondamentaux, alors que le juge francais
fait référence a la nature du de la régle ou du principe protégé'®!.
En revanche, la logique du juge constitutionnel italien selon
laquelle la Cour réserve sa compétence dans 1’hypothése ou le
droit communautaire ne respecterait pas les principes fonda-
mentaux de I’ordre juridique constitutionnel ou les droits
inaliénables de la personne!®? est trés proche de celle du juge
frangais

4. De plus en plus de cours constitutionnelles renvoient
des questions préjudicielles a la Cour de justice de I’Union
européenne. Y at-il, en fait, une hiérarchie, confrontation ou
de coopération pur entre la Cour de justice de I’Union
européenne et les juridictions constitutionnelles?

La décision 2013-314 QPC est la premicre décision par
laquelle le Conseil pose une question préjudicielle a la Cour

100 Dé¢cision Solange 11 BverfGE 37-271

101 Cf. en ce sens, J.Roux, le Conseil constitutionnel, le droit
communautaire dérivé et la Constitution, RDP 2004, p. 913 et s

102 Arrgt 183/73 du 27 décembre 1973
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fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina rdaspunderii statului pentru
incalcarea dreptului Uniunii Europene?

In cazul in care conformitatea legii si, prin urmare, a
directivei transpuse este analizatd in legdturd cu un principiu
specific ordinii juridice nationale, Curtea de la Luxemburg nu
poate asigura protectia acestui principiu, iar cerinta
constitutionala referitoare la protectie poate fi indeplinitd doar
daca Consiliul Constitutional este in masura sa-si recapete
competenta.

Domeniul sau de aplicare este mai larg decat cel care rezulta
din jurisprudenta Tribunalului Constitutional Federal din
Germania'%, in timp ce logica profundi a rationamentului este
aceeasi. Intr-adevir, judecitorul constitutional german se
intemeiaza pe nivelul de protectie a drepturilor fundamentale,
in timp ce judecatorul francez se referd la natura normei sau a
principiului protejat!®!. Logica judecitorului constitutional
italian, care isi pastreaza competenta in cazul in care dreptul
comunitar nu respectd principiile fundamentale ale dreptului
constitutional sau drepturile inalienabile ale persoanei'®? este
totusi foarte apropiata de aceea a judecatorului francez.

4. Existd un numadr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existi ierarhie, confruntare sau purd
cooperare intre CJUE si tribunalele constitutionale?

Decizia 2013-314 QPC este prima prin care Consiliul
efectueaza o trimitere preliminara la Curtea de Justitie a Uniunii

100 Decizia Solange II, BverfGe 37-271.

101 A se vedea, in acest sens, J. Roux, Le Conseil constitutionnel, le
droit communautaire dérivé et la Constitution, in RDP 2004, p. 913 si urm.

102 Hotararea nr. 183/73 din 27 decembrie 1973.
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de justice de I’Union européenne. La QPC portait sur une dis-
position du code de procédure pénal (art. 695-46) prise en ap-
plication d’une décision cadre européenne instituant le mandat
d’arrét européen. Cette disposition était contestée en ce qu’elle
exclut tout recours contre la décision de la Chambre de
I’instruction autorisant, apres la remise de la personne a un
Etat membre de 1I’Union européenne en application d’un mandat
d’arrét européen, I’extension des effets de ce mandat a d’autres
infractions.

Le Conseil considere, implicitement, que cette disposition
est susceptible de poser un probléme de constitutionnalité au
regard des exigences de I’article 16 DDHC.

Mais, d’autre part, le Conseil s’appuie sur I’article 88-2C
qui précise que “la loi fixe les régles relatives au mandat d’arrét
européen en application des actes pris par les institutions de
I’Union européenne” pour considérer que le constituant a
entendu lever les obstacles constitutionnels qui pourraient
s’opposer a I’adoption des dispositions Iégislatives nécessaires
alamise en ceuvre du mandat d’arrét européen. Ce qui implique
que le Conseil constitutionnel ne puisse contrdler que la
conformité a la Constitution des dispositions législatives qui
procédent de 1’exercice par le législateur de la marge
d’appréciation que lui laissent les dispositions du traité
européen. Le Conseil reléve que, au regard de la décision cadre
européenne, le fait de savoir si I’Etat a 1’obligation de prévoir
que le juge statue sans recours dans la situation considérée
nécessite une interprétation de la décision cadre. Il se fonde
alors sur I’article 267 du Traité sur le fonctionnement de I’Union
européenne pour considérer que la CJUE est seule compétente
pour se prononcer a titre préjudicielle sur une telle
interprétation. Il renvoie donc la question a la CJUE et décide
de surseoir a statuer sur la QPC. Mais le Conseil constitutionnel
se trouve alors confronté a une autre exigence, constitutionnelle
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Europene. Chestiunea prioritard de constitutionalitate viza o
prevedere din Codul de procedura penala (art. 695-46), aplicata
in baza unei decizii-cadru europene de instituire a mandatului
european de arestare. Aceastd dispozitie a fost contestatd
deoarece excludea orice cale de atac impotriva deciziei camerei
de instructie ce incuviinta, dupd predarea persoanei unui stat
membru al Uniunii Europene, in cadrul unui mandat european
de arestare, extinderea efectelor acestui mandat si pentru alte
infractiuni.

Consiliul considera, implicit, ca aceasta dispozitie este de
naturd sa puna o problema de constitutionalitate din perspectiva
art. 16 din Declaratia drepturilor omului si ale cetateanului
din 1789.

Dar, pe de alta parte, Consiliul se intemeiaza pe art. 88-2
din Constitutie, care prevede cd ,,legea stabileste regulile pentru
mandatul european de arestare in conformitate cu actele
adoptate de institutiile Uniunii Europene” pentru a considera
ca legiuitorul constituant a realizat eliminarea obstacolelor
constitutionale care ar putea Impiedica adoptarea unor legi
necesare pentru punerea in aplicare a mandatului european de
arestare. Aceasta implica faptul ca instanta constitutionala nu
poate controla conformitatea cu Constitutia a legilor care deriva
din exercitarea de catre legiuitor a marjei de apreciere care i-a
fost lasatda de prevederile tratatului european. Consiliul arata
ca, in conformitate cu decizia-cadru europeana, se pune
intrebarea daca statul are obligatia de a prevedea ca judecatorul
decide fara drept la o cale de atac 1n cazul in care situatia datd
necesita interpretarea deciziei-cadru. A invocat art. 267 TFUE
pentru a considera CJUE competenta exclusiv pentru de a se
pronunta, pe calea trimiterii preliminare, asupra acestei
interpretari. Prin urmare, a trimis intrebarea la CJUE si a decis
sa suspende judecarea chestiunii prioritare de constitu=
tionalitate. Consiliul Constitutional se confruntd insd apoi cu
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celle ci, de statuer dans un délai de trois mois (on relévera que
cette décision est rendue le 4 avril, que la question a été
transmise le 27 février et que le délai expire le 27 mai). Il décide
alors de demander a la CJUE de statuer en urgence en se fon-
dant non seulement sur cette exigence constitutionnelle mais
aussi en invoquant des dispositions européennes spécifiques
s’agissant de I’espace de liberté, de sécurité et de justice, et de
la privation de liberté dont le requérant fait 1’objet.

Le Conseil constitutionnel ouvre ainsi la porte a une saisine
de la CJUE par voie de question préjudicielle, ce qui ne relevait
pas de 1’évidence. Certes, cette saisine est cantonnée a
I’hypothése ou le contréle de constitutionnalité implique
I’interprétation de normes européennes. Il n’en reste pas moins
que cette procédure peut s’étendre a d’autres hypotheses,
notamment s’agissant du droit de vote et d’¢éligibilité des
ressortissants communautaires (article 88-3 C) et surtout de
I’examen des lois de transposition de directives dans le cadre
de la procédure de I’article 61C. De ce point de vue, I’argument
rappelé dans le commentaire autorisé publié sur le site du
Conseil constitutionnel, selon lequel tenu de statuer dans ce
cas dans le délai d’un mois il ne peut poser de question
préjudicielle (décision 2006-543 DC) est singuliérement
affaibli.

Par ailleurs, le Conseil ne fait pas référence a la réserve
tenant a 1’existence de principes inhérents a 1’identité
constitutionnelle, comme c¢’est le cas dans le cadre de I’article
88-1C.

En I’espéce son raisonnement est le suivant: la Constitu-
tion fait obligation au Conseil constitutionnel de vérifier la
marge de manceuvre du législateur au regard du droit européen
et le droit européen fait obligation au juge national de renvoyer
a la CJUE la question de I’interprétation du droit de I’Union
européenne. C’est sur ce double fondement que repose la
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o alta cerinta, constitutionala de aceasta data, de a statua intr-un
termen de trei luni (vom observa ca aceasta decizie este
pronuntata la 4 aprilie, chestiunea prioritard a fost trimisa la
data de 27 februarie, iar termenul limita expira pe 27 mai).
Consiliul a decis sa solicite CJUE sa se pronunte de urgenta,
nu numai in temeiul acestei cerinte constitutionale, ci invocand,
de asemenea, dispozitii europene specifice in ceea ce priveste
spatiul de libertate, securitate si justitie, precum si privarea de
libertate al cdrei obiect era reclamantul.

Consiliul Constitutional deschide portile unei sesizari a
CJUE prin intermediul trimiterii preliminare, ceea ce nu era
tocmai asteptat. Cu sigurantd, aceastd sesizare se limiteaza la
ipoteza controlului de constitutionalitate care implica
interpretarea normelor europene. Mai ramane doar ca aceasta
procedura sa poata fi extinsa la alte ipoteze, inclusiv in ceea ce
priveste dreptul de a alege si de a fi ales ale cetatenilor Uniunii
(art. 88-3 din Constitutie) si in special a examindrii legilor de
transpunere a directivelor in legatura cu procedura de la art. 61
din Constitutie. Din acest punct de vedere, este deosebit de
slab argumentul amintit in comentariul autorizat publicat pe
site-ul Consiliului Constitutional, potrivit caruia trebuia sa se
pronunte in acest caz in termen de o luna, iar acesta nu putea
efectua o trimitere preliminara (Decizia 2006-543 DC).

In plus, Consiliul nu se refera la rezerva referitoare la
existenta unor principii inerente identitatii constitutionale, asa
cum este cazul in cadrul art. 88-1 din Constitutie.

In acest caz, rationamentul este urmatorul: Constitutia
obliga Consiliul Constitutional sa verifice marja de apreciere
a legiuitorului in conformitate cu dreptul european, iar dreptul
european impune judecatorului national sd trimitd la CJUE
intrebarea referitoare la interpretarea dreptului Uniunii
Europene. Pe acest dublu temei se grefeaza initiativa
judecatorului constitutional. Ar trebui remarcat de asemenea
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démarche du juge constitutionnel. Il convient cependant de
relever que le Conseil constitutionnel fait prévaloir cette
exigence européenne sur une contrainte constitutionnelle
procédurale, celle selon laquelle il doit statuer dans un délai de
trois mois. Cette exigence constitutionnelle est seulement
invoquée comme 1’un des arguments a 1’appui de la demande
faite a la CJUE de statuer en urgence, mais c¢’est la Cour de
Luxembourg qui a la maitrise du temps.

Cette décision marque une évolution sensible dans le sens
de I’articulation des normes constitutionnelles et européennes,
de moins en moins régie par le principe hiérarchique (cf. B.
Bonnet, Repenser les rapports entre les ordres juridiques,
Lextenso 2013, B. Mathieu, Constitution, tout bouge et rien ne
change, Lextenso 2013). On relévera également le poids du
droit comparé a la manicre dont il est mis en valeur dans le
commentaire de la décision publié sur le site du Conseil. I1 est
ainsi relevé que de nombreuses cours constitutionnelles ont
interrogé la CJUE par voie de question préjudicielle.
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ca, Consiliul Constitutional este cel care face sa aiba prioritate
exigenta europeana asupra unei conditii constitutionale de
procedurd, aceea potrivit careia trebuie sa actioneze 1n termen
de trei luni. Aceasta cerintd constitutionala este invocatd doar
ca unul dintre argumentele 1n sprijinul trimiterii la CJUE, pentru
a decide de urgentd, dar Curtea de la Luxemburg stabileste
termenele.

Aceasta decizie marcheaza o schimbare semnificativa in
sensul articuldrii standardelor constitutionale si europene, din
ce In ce mai putin reglementate de principiul ierarhic (a se
vedea B. Bonnet, Repenser les rapports entre les ordres
Juridiques, Lextenso 2013, B. Mathieu, Constitution, tout bouge
et rien ne change, Lextenso 2013). O altad problema este
greutatea dreptului comparat in raport cu modul in care este
evidentiat in comentariul la decizia publicatd pe site-ul
Consiliului. Observdm cd numeroase instante constitutionale
s-au adresat CJUE prin intermediul trimiterii preliminare.
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1. What is the most adequate kind of reception of
European Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

How to conceptualize the relationship between European
law and national law was one of the issues in the famous Van
Gend en Loos case in 1963.19 With both monist and dualist
traditions being present among the six founding Member States,
the Court avoided to side with one of the traditional concepts
and, famously, proclaimed a third way, the new “legal order of

103 Case 26/62, Van Gend en Loos [1963] ECR 1.
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1. Care este forma cea mai adecvati de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Forma in care sa se conceptualizeze raportul dintre dreptul
UE si dreptul national a fost unul dintre aspectele celebrei cauze
Van Gend en Loos, din 19639, Traditiile moniste si dualiste
fiind prezente in cele sase state membre fondatoare, Curtea a
evitat sa se alinieze unuia dintre conceptele traditionale si a
proclamat o a treia forma, noua ,,ordine juridica de drept

103 Cauza 26/62, Van Gend en Loos, EU:C:1963:1.
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international law” (1963).!%* One year later in Costa v ENEL
the Court spoke of an “own legal system” (1964)!% and
declared that European law trumped over national law.

Although the theoretical question — monism or dualism —
was not openly decided, the approach the Court took with Van
Gend en Loos and Costa v ENEL is basically a “de
facto-monism”, without implying that European law and
national law are just elements of a single legal order. This
complex legal situation is probably best captured by the concept
of legal pluralism.

2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the
Constitution in domestic legal order - and that specific to the
legal order of the European Union?

The history of federal systems indicates that any legal
arrangement that does not start out from the assumption of a
single, monolithic legal order will have an inbuilt tension. It is
just one possible interpretation to interpret this tension as
“competition”. Federal systems will typically tame the tension
by means of hierarchy and mechanisms that make sure that
ultimately there is a final decision on a point of conflict.

The specificity of the EU legal order is that there is no
clear substantive, “federal” hierarchy between the legal orders
involved, as the primacy principle of EU law only states what
law has to be applied in a given case. On this reading, the EU
law principle of primacy in application (Anwendungsvorrang),
as opposed to primacy in validity (Geltungsvorrang), does not
imply a hierarchy of norms in the sense of the general

104 1pid.
105 Case 6/64, Costa v E.N.E.L [1964] ECR 585.
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international” (1963)'%4. Un an mai tarziu, in Costa/E.N.E.L.,
Curtea a vorbit despre o ,,ordine juridica proprie” (1964)'% si
a stabilit ca dreptul UE avea prioritate asupra dreptului national.

Desi intrebarea teoreticd — monism sau dualism —nu a fost
transatd in mod deschis, abordarea Curtii [de Justitie] in Van
Gend en Loos si Costa/E.N.E.L. reprezinta, in esentd, un
»~monism de facto”, fara a presupune ca dreptul UE si dreptul
national sunt doar elemente ale unei ordini juridice unice.
Aceasta situatie juridicd complexa este probabil cel mai bine
reprezentatd de notiunea de pluralism juridic.

2. Intr-o logicd de sisteme, coexistenta dintre ordinea
juridicd interna si ordinea juridicd externd este sau nu este
una concurenti? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
juridice a Uniunii Europene?

Istoria sistemelor federale aratd existenta unei tensiuni
inerente in privinta oricarei constructii juridice care nu porneste
de la ipoteza unei singure ordini, monolotice. Interpretarea
acestei tensiuni ca fiind ,,concurentd” este doar o posibild
interpretare. De obicei, sistemele federale vor imblanzi
tensiunea prin ierarhie si mecanisme care vor asigura ca, in
cele din urma, va exista o decizie definitiva asupra unui aspect
aflat in conflict. Particularitatea ordinii juridice a UE este
absenta unei ierarhii ,,federale” clare, de ordin material, intre
ordinile juridice implicate, deoarece principiul suprematiei
dreptului Uniunii Europene dispune doar care drept trebuie
aplicat intr-o anumita cauza. Urmand aceasta interpretare, principiul
prioritatii de aplicare a dreptului UE (Anwendungsvorrang), spre
deosebire de principiul prioritdtii privind validitatea
(Geltungsvorrang), nu presupune o ierarhie a normelor in sensul

104 1bidem.
105 Cauza 6/64, Costa/E.N.E.L., EU:C:1964:66.
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hierarchical superiority or inferiority of either European or
national (constitutional) law. Note the terminological difference
between supremacy and primacy: “supremacy” is probably
better suited to capture the type of substantial primacy that
(federal) constitutions will typically refer to in their legal
order.!%6

There is the possibility that EU law and national law reach
conflicting legal answers to a given question, both sides arguing
“correctly”, within their legal logic. Unlike most federal
systems, the EU has no final arbiter who can turn to means of
implementing a legal decision by force in such a situation.

Thus, the solution has to rest on dialogue and mutual
cooperation. In procedural terms, this points to the preliminary
reference procedure, understood as a procedural tool that opens
a channel of communication. And on a substantial side,
provisions such as the identity clause enshrined in Article 4
TEU can help to find solutions acceptable for both legal orders
involved (see infra).

3. Do you think that absolute and unconditional
supremacy of European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts?

The primacy of EU law is far from being absolute and
unconditional. There are numerous limits. The most obvious
limits relate to the powers and competences of the EU. EU law
primacy does not extend beyond the realm of competences of

106 See on this Spanish Tribunal Constitutional, Case 6603/2004,
Declaration 1/2004.
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superioritatii sau inferioritatii ierarhice generale a dreptului UE
sau national (constitutional). Este de remarcat diferenta
terminologica dintre suprematie si prioritate: ,,suprematia” este
probabil mai potrivitd pentru a surprinde tipul prioritatii de
ordin material la care se refera in mod obisnuit constitutiile
(federale) in propria lor ordine juridica!®®.

Existd posibilitatea ca dreptul UE si dreptul national sd
ajungd la raspunsuri juridice conflictuale la o intrebare data,
ambele sustindnd un punct de vedere ,,corect”, in logica
sistemului respectiv. Spre deosebire de cele mai multe sisteme
federale, UE nu are un arbitru final, care sa poatd impune cu
forta o solutie intr-o astfel de situatie.

Aceasta solutie trebuie sd se Intemeieze asadar pe dialog
si cooperare reciprocd. Din punct de vedere procedural, este
vorba de procedura trimiterii preliminare, inteleasa ca
instrument procedural ce deschide un canal de comunicare. lar
din perspectiva de ordin material, dispozitii precum clauza de
identitate, prevazuta la art. 4 TUE, pot ajuta la gasirea unor
solutii acceptabile pentru ambele ordini juridice implicate (a
se vedea infra).

3. Credeti ca suprematia absolutd si neconditionatdi a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sa existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

Suprematia dreptului Uniunii este departe de a fi absoluta
si neconditionatd. Existd numeroase limite. Cele mai evidente
limite se referd la puterile si competentele UE. Suprematia
dreptului UE nu se extinde dincolo de sfera competentelor
Uniunii Europene. In plus, dreptul UE contine numeroase

106 Tribunalul Constitutional din Spania, cauza nr. 6603/2004, declaratia
nr. 1/2004.
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the EU. In addition, EU law contains numerous provisions that
draw limits, e.g. when it comes to public health, safety, security.

What is true, though, is that traditionally the ECJ’s concept
of primacy in application, Anwendungsvorrang, extends to the
Member States’ constitutional law provisions without
exception: “The validity of a Community measure or its effect
within a Member State cannot be affected by allegations that it
runs counter to either fundamental rights as formulated by the
constitution of that state or the principles of a national
constitutional structure.”'%’ It is quite obvious that constitu-
tional courts in the Member States — not all Member States
have constitutional courts, though — had to adopt a position on
this view, as this ECJ decision means that EU law will even
prevail over conflicting constitutional law of the Member
States.

The ECJ’s core justifications for the primacy of European
law are independence, uniformity and efficacy of EU law.!8
In this perspective, EU law is “an integral part of [...] the legal
order applicable in the territory of each of the Member States”,
provisions of EU law “by their entry into force render
automatically inapplicable any conflicting provision of current
national law”.1%°

This is EU law as it stands since the 1970 ECJ decision
Internationale Handelsgesellschaft, as the case-law has never
been reversed by the Member States by means of a treaty
revision.

107 Case 11/70, Internationale Handelsgesellschaft [1970] ECR 1125,
para. 3; Case C-473/93, Commission v Luxembourg [1996] ECR 1-3207,
para. 38. See also Case C-285/98, Kreil [2000] ECR 1-69.

108 Case 11/70, Internationale Handelsgesellschafi [1970] ECR 1125,
para. 3.

109 Case 106/77, Simmenthal [1978] ECR 629, paras. 3 and 21 et seq.
See also Case C-213/89, Factortame [1990] ECR 1-2433, paras. 20 et seq.
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dispozitii care atrag limite, spre exemplu, cele referitoare la
sanatatea publica, siguranta publica, securitatea publica.

Ceea ce este adevarat, insa, este faptul ca, in mod traditio-
nal, notiunea de prioritate de aplicare (Anwendungsvorrang)
se extinde la dispozitiile de drept constitutional ale statelor
membre, fara exceptie: ,,invocarea atingerilor aduse fie
drepturilor fundamentale, astfel cum sunt prevazute de
constitutia unui stat membru, fie principiilor unei structuri
constitutionale nationale, nu poate afecta validitatea unui act
al Comunitatii sau efectul acestuia pe teritoriul respectivului
stat”!97. Este destul de evident faptul ci tribunalele
constitutionale din statele membre — insd nu toate statele
membre au tribunale constitutionale — au fost obligate sa adopte
o0 pozitie cu privire la acest punct de vedere, deoarece aceasta
decizie a CJUE stabileste ca dreptul UE are prioritate chiar
asupra dreptului constitutional contrar al statelor membre.

Justificérile esentiale ale CJUE pentru suprematia dreptului
UE sunt independenta, uniformitatea si eficacitatea dreptului
UE'%, In aceasta privinta, dreptul UE este ,,0 parte integranta
a [...] ordinii juridice aplicabile pe teritoriul fiecaruia dintre
statele membre”, iar dispozitiile de drept al Uniunii, ,,prin
intrarea lor in vigoare, fac inaplicabila in mod automat orice
dispozitie contrard a dreptului national in vigoare!%,

Acesta este dreptul UE, in stadiul actual, ulterior deciziei CJUE
din 1970 in cauza Internationale Handelsgesellschaft, intrucat nu
s-a produs niciun reviriment jurisprudential, drept consecinta a
unei revizuiri a tratatului, realizata de statele membre.

197 Cauza 11/70, Internationale Handelsgesellschaft, EU:C:1970:114,
pet. 3; cauza C-473/93, Comisia/Luxemburg, EU:C:1996:263, pct. 38. A se
vedea, de asemenea, cauza C-285/98, Kreil, EU:C:2000:2.

198 Cauza 11/70, Internationale Handelsgesellschaft, EU:C:1970:114,
pet. 3.

199 Cauza 106/77, Simmenthal, EU:C:1978:49, pct. 3 i 21 si urm. A se
vedea, de asemenea, cauza C-213/89, Factortame, EU:C:1990:257, pct. 20
si urm.
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As a consequence, to ask whether we need additional
requirements for constitutional courts to employ legal norms
of the European Union and the case-law of ECJ is the wrong
perspective. These requirements exist already, for all Member
States who have joined the European Union. Constitutional
courts, where they exist, are not exempt from EU law.

The core argument of the 1970 case Internationale
Handelsgesellschaft is still valid: The unity of EU law would
be severely in danger if any domestic constitutional court could
unilaterally declare provisions of the national constitution to
be EU law-proof. Member States could simply write issues
they want to shield from EU law into the constitution. That is
simply not compatible with the basic idea that all Member
States subscribed to the same set of rules when they joined the
Union. Reshaping the reach of EU law obligations unilaterally,
by means of a national constitutional court, is contrary to a
fundamental idea of fairness and reciprocal trust. It would also
be utterly unfair towards Member States without constitutional
court or even without a written constitution to accept whatever
is supposedly in the constitutional text as exempt from EU law
primacy.

4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
the supremacy of European Union law or should it be allowed
in certain circumstances, for example in what concerns the
compliance with the fundamental human rights? In such a
context, should the doctrine of state liability for breaching
the European Union law be reconsidered?

EU law. i.e. treaty obligations the Member States have
promised to uphold, does not provide for judicial review of
EU secondary law by national institutions. The monopoly of
scrutiny on EU law is attributed to the ECJ. If Member State
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Sa ne intrebam, in consecinta, daca avem nevoie de conditii
suplimentare pentru ca tribunalele constitutionale sa utilizeze
normele juridice ale Uniunii Europene si daca jurisprudenta
CJUE are o perspectiva gresita. Aceste cerinte exista deja pentru
toate statele membre care au aderat la Uniunea Europeana.
Curtile constitutionale, in cazul in care acestea exista, nu sunt
scutite de aplicarea dreptului UE.

Este inca valabil argumentul central in cauza Internationale
Handelsgesellschaft: unitatea dreptului UE ar fi in pericol in cazul
in care un tribunal constitutional intern ar putea declara unilateral
dispozitii ale constitutiei nationale ca fiind imune in raport cu
dreptul UE. Statele membre ar putea, pur si simplu, dispune in
constitutie aspectele pe care doresc s le protejeze de dreptul UE.
Acest fapt nu este Tnsa compatibil cu ideea de bazi conform careia,
atunci cand au aderat la Uniunea Europeana, toate statele membre
au subscris la acelasi set de reguli. Faptul de a modifica in mod
unilateral obligatiile care le revin prin dreptul UE, prin intermediul
tribunalului constitutional national, este contrar ideii fundamentale
de loialitate si de Incredere reciprocd. Ar fi, de asemenea, extrem
de inechitabil fata de statele membre care nu dispun de tribunale
constitutionale sau chiar fara constitutie scrisd sa se admita
existenta unui text constitutional, indiferent care, exceptat de la
prioritatea dreptului UE.

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisd
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina rdaspunderii statului pentru
incadlcarea dreptului Uniunii Europene?

Dreptul UE, adica obligatiile tratatelor pe care statele
membre s-au angajat sa le respecte, nu prevede controlul
jurisdictional al dreptului secundar al UE de catre autoritatile
nationale. Monopolul controlului dreptului UE este atribuit
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courts detect a problem, they may or must submit a reference
to the ECJ (Article 267 TFEU). For the time being, the ground
rule is that there is no exception to the principle of primacy
that could be invoked unilaterally by a Member State court. It
would be a breach of EU law obligations and the Member State
would face a treaty infringement procedure.

National courts have to ask the ECJ via a preliminary
reference about the correct interpretation of EU law. It may
turn out that EU law — such as Article 4 TEU, the identity
clause — leaves sufficient room for a constitutional provision
to prevail. Or the ECJ may find that the situation in question is
not even within the scope of application of EU law.

The fundamental rights issue is not different in that respect.
That is why the German Constitutional Court’s infamous
Solange I decision of 29 May 1974 (overturned 12 years later
in Solange 11''%), reserving a right of judicial review over
European law in order to safeguard the fundamental rights
guaranteed by the German Constitution should have led to a
treaty infringement procedure against Germany. At that time,
though, the European Commission was hesitant to attack
Member States because of the decisions of courts. The
independence of courts makes it difficult to implement an ECJ
decision that finds that national courts are at the origin of a
treaty infringement.

This has changed; the Commission has also scrutinized
national court action (or non-action) is recent years. As the
question already mentions, Member States may be liable for
manifest violations of EU law by Member State institutions.
This includes violations of EU law obligations by a Member

110 Entscheidungen des Bundesverfassungsgerichts 73, 339 (Solange
II) (English translation in Federal Constitutional Court (ed.), Decisions of
the Bundesverfassungsgericht. Vol 1/Part II (1992) 613; 3 CMLR (1987)
225).
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CJUE. In cazul in care instantele din statele membre detecteazi
o problema, ele pot sau trebuie sa efectueze o trimitere
preliminara la CJUE (art. 267 TFUE). Pentru moment, regula
fundamentalad este aceea a absentei vreunei exceptii de la
principiul suprematiei care ar putea fi invocata in mod unilateral
de catre o instantd a unui stat membru. Ar fi o incalcare a
obligatiilor care deriva din dreptul UE, iar statul membru s-ar
confrunta cu o procedura de constatare a incalcarii tratatului.

Instantele nationale trebuie sa sesizeze CJUE, prin
intermediul trimiterii preliminare, cu privire la interpretarea
corectd a dreptului UE. Se poate intampla ca dreptul UE —
cum ar fi art. 4 TUE, clauza de identitate — sa lase loc suficient
pentru ca o dispozitie constitutionala sa prevaleze. Sau CJUE
poate constata cd situatia in cauza nici macar nu intrd in
domeniul de aplicare a dreptului UE.

Problema drepturilor fundamentale nu este diferita in aceasta
privinta. Acesta este motivul pentru care celebra hotarare a
Tribunalului Constitutional Federal din Germania, Solange I,
din 29 mai 1974 (infirmatd 12 ani mai tarziu, prin [hotararea]
Solange II''°), ce rezerva un drept de control jurisdictional asupra
dreptului UE, in scopul protejarii drepturilor fundamentale
garantate de Constitutia germana, ar fi condus la o procedura
privind incélcarea tratatului impotriva Germaniei. La acea vreme,
Comisia Europeana a ezitat, insa, sa atace statele membre din
cauza deciziilor instantelor judecatoresti. Independenta
instantelor judecdtoresti face dificila punerea in aplicare a unei
hotarari a CJUE care constata ca instantele nationale se afla la
originea unei incalcdri a tratatului.

Acest lucru s-a schimbat; In ultimii ani, Comisia a examinat
actiunea (sau inactiunea) instantelor judecdtoresti nationale.
Precum mentioneaza deja Intrebarea, statele membre pot

110 Entscheidungen des Bundesverfassungsgerichts 73, 339, Solange
1I (decizie tradusa in limba engleza in Federal Constitutional Court (ed.),
Decisions of the Bundesverfassungsgericht, vol. 1, partea II, 1992, p. 613;
CMLR vol. 3, 1987, p. 225).
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State court. This kind of liability encourages Member State
actors to respect EU law, why reconsider it?

It is a totally different question whether the case-law of
the Court on the primacy of EU law on national constitutional
law can accommodate legitimate concerns of national
constitutional orders.

According to Article 4 (2) TEU, the European Union shall
respect the national identities of the Member including their
“fundamental structures, political and constitutional.” This
wording makes clear that national identity includes
constitutional identity. That may serve as a starting point on
the European level to revoke the claim of monolithic primacy
of European law over Member States’ constitutional identity.

It is hardly surprising that it was an Irish academic
contribution that developed further the idea - inherent to Article
4 (2) TEU of protecting fundamental (constitutional) national
choices - into attributing to national courts of last instance the
role of determining the content of such choices, as recognized
and protected by European law.!'!! It was the Irish protocol
annexed to the Maastricht Treaty 1992!? that conceptualized
for the first time the idea of preserving the sacrosanctity of
national constitutional provisions that are of particular
importance to the respective constitution. In the Irish case the
specific anti-abortion provision of the Irish Constitution. The
protocol served as a kind of blueprint: The identity clause of

1 Diarmuid Rossa Phelan, Revolt or Revolution: The Constitutional
Boundaries of the European Community (1997), p. 416. Critical of Phelan -
Miguel Maduro, The Heteronyms of European Law, 5 ELJ 160 (1999), and
Neil MacCormick, Risking Constitutional Collision in Europe?,18 Oxford
Journal of Legal Studies 517 (1998); see also Phelan, The Right to Life of
the Unborn v the Promotion of Trade in Services, 55 Modern Law Rev 670
(1992).

112 Protocol 17 to the Treaty of Maastricht.
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raspunde pentru incélcari vadite ale dreptului UE de catre
institutiile lor. Aceasta include incalcari ale obligatiilor care
deriva din dreptul UE de o instanta a statului membru. Daca
acest tip de raspundere incurajeaza actorii din statele membre
sa respecte dreptul UE, atunci de ce sa fie reconsiderata?

Reprezintd o chestiune total diferita daca jurisprudenta
CJUE privind suprematia dreptului Uniunii Europene asupra
dreptului constitutional national poate tine cont de preocupari
legitime ale ordinilor constitutionale nationale.

Potrivit art. 4 alin. (2) TUE, Uniunea Europeana respecta
identitatea nationald a membrului, inclusiv ,,structurile sale
fundamentale, politice si constitutionale”. Aceastd formulare
clarifica faptul ca identitatea nationala include identitatea
constitutionald. Aceasta poate servi ca un punct de plecare la
nivel european pentru revocarea pretentiei suprematiei monolite
a dreptului UE asupra identitdtii constitutionale a statelor
membre.

Nu este de mirare ca a existat o contributie teoretica
irlandeza care a dezvoltat si mai mult ideea - inerenta art. 4
alin. (2) TUE de protectie a optiunilor nationale fundamentale
(constitutionale) - atribuind instantelor nationale de ultima
instanta rolul de a determina continutul acestor optiuni, astfel
cum sunt recunoscute si protejate de dreptul UE!!!. Protocolul
irlandez anexat Tratatului de la Maastricht (1992)!!? a fost cel
care a conceptualizat pentru prima data ideea de mentinere a
sacralitatii dispozitiilor constitutionale nationale, care au
importantd deosebitd pentru constitutia respectiva. In cazul

11 Dijarmuid Rossa Phelan, “Revolt or Revolution: The Constitutional
Boundaries of the European Community” (1997), p. 416. In sens critic,
Miguel Maduro, “The Heteronyms of European Law”, ELJ, vol. 5, 1999,
160, Neil MacCormick, "Risking Constitutional Collision in Europe?”, in
Oxford Journal of Legal Studies, vol. 18, 1998, p. 517; a se vedea, de
asemenea, Phelan, "The Right to Life of the Unborn v the Promotion of
Trade in Services”, in Modern Law Rev, vol. 55, 1992, p. 670.

112 protocolul nr. 17 la Tratatul de la Maastricht.
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the current EU Treaty takes the approach of the Irish protocol
and generalizes the concept. It may be read more broadly as a
revocation of European law’s claim to primacy in respect of
specific Member State interests, which are of particular
importance in a given case.''?

Member State courts began to use the idea of national
constitutional identity to build a bridge between European and
national constitutional law before the Lisbon Treaty already.
The French Conseil Constitutionnel stated implicitly in 2004
and explicitly in 2006''# that national constitutional identity is
a limit to the primacy of European law. A similar approach
can also be found in a 2004 decision of the Spanish
constitutional court.'!?

With even the ECJ accepting the approach in 2010'1¢ we
may be on our way towards a more differentiated concept of
primacy. Still, the determination of what is part of national
constitutional identity and thus a stop sign for EU law cannot

113 See on this idea prior to the Lisbon decision, Franz C. Mayer,
Kompetenziiberschreitung und Letztentscheidung (2000), p. 341; Franz C.
Mayer, Multilevel Constitutional Jurisdiction, in: Armin v. Bogdandy and
Jirgen Bast (eds.), Principles of European Constitutional Law (2010), p.
424, 425; see also Armin von Bogdandy and Stephan Schill, Overcoming
absolute primacy: Respect for national identity under the Lisbon Treaty, 48
CML Rev 1417 (2011); Mattias Wendel, Permeabilitit im européischen
Verfassungsrecht (2011), 572-574; Monica Claes, Negotiating Constitutional
Identity or Whose Identity is it Anyway?, in: Monica Claes et al. (eds.),
Constitutional Conversations in Europe (2012), p. 205.

114 CC 19 November 2004, Traité établissant une Constitution pour
I’Europe; CC 27 June 2006, Loi relative au droit d’auteur et aux droits voisins
dans la société de I’information.

15 Tribunal Constitucional, judgment of 13 December 2004, DTC 1/
2004.

116 flonka Sayn-Wittgenstein v. Landeshauptmann von Wien, Case 208/
09 [2010] ECR I-13693.
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Irlandei, optiunea specifica din Constitutie impotriva avortului.
Protocolul a servit drept un fel de plan: clauza de identitate a
Tratatului UE actual a abordat protocolul irlandez si a
generalizat conceptul. Acesta poate fi considerat in sens mai
larg drept o revocare a pretentiei suprematiei dreptului UE in
ceea ce priveste interesele specifice ale statelor membre, care
au importantd deosebita intr-o anumiti cauza!'3.

Deja inainte de Tratatul de la Lisabona, instantele
judecdtoresti din statele membre au Inceput sa utilizeze ideea
identitatii constitutionale nationale pentru a construi o punte
intre dreptul constitutional european si cel national. Consiliul
Constitutional francez a declarat implicit In 2004 si in mod
explicitin 2006!' ci , identitatea constitutionali nationali este
o limitd a suprematiei dreptului UE”. O abordare similara poate
fi gasita Intr-o decizie din 2004 a Tribunalului Constitutional
din Spania!'®.

Chiar si CJUE a admis in 2010 aceastd abordare''%, asa ca
am putea fi pe drumul spre o notiune mai diferentiata a
prioritatii. Cu toate acestea, determinarea a ceea ce apartine

113 A se vedea, cu privire la aceastd temd, inainte de decizia privind
Tratatul de la Lisabona, Franz C. Mayer, Kompetenziiberschreitung und
Letztentscheidung (2000), p. 341; Franz C. Mayer, Multilevel Constitutional
Jurisdiction, in Armin von Bogdandy si Jirgen Bast (ed.), Principles of
European Constitutional Law (2010), p. 424, 425; a se vedea, de asemenea,
Armin von Bogdandy si Stephan Schill, Overcoming absolute primacy:
Respect for national identity under the Lisbon Treaty, iIn CML Rev, vol. 48,
2011, 1417; Mattias Wendel, Permeabilitdt im europdischen
Verfassungsrecht (2011), 572-574; Monica Claes, Negotiating Constitutional
Identity or Whose Identity is it Anyway?, In Monica Claes si altii (ed.),
Constitutional Conversations in Europe (2012), p. 205.

114 Consiliul Constitutional, 19 noiembrie 2004, Traité établissant une
Constitution pour I’Europe; Consiliul Constitutional, 27 iunie 2006, Loi
relative au droit d’auteur et aux droits voisins dans la société de 1’ information.

S Tyibunal Constitucional, hotirarea din 13 decembrie 2004, DTC 1/
2004.

116 Cauza C-208/09, Illonka Sayn-Wittgenstein/Landeshauptmann von
Wien, EU:C:2010:806.
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be done unilaterally; it must be a joint effort of national and
European courts.'!’

5. Has in principle the national constitutional judge an
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

The judges have their respective responsibilities within
their legal system. At the same time, the national judge is also
to some extent a European judge, when he or she has to apply
EU law. In the course of application, the national judges may
also interpret EU law. But this interpretation hat to be in line
with the case-law of the ECJ. If national courts, constitutional
courts and regular courts, reach an interpretation that differs
from the ECJ interpretation of the treaties, they have the
possibility or sometimes (Article 267(3) TFEU) even the
obligation to submit a preliminary reference.

The ECJ has the final authority to interpret EU primary
law. The Member States have promised in the Treaties that
there will be no authorities outside the Treaties who are allowed
to interpret them. Article 344 TFEU states: ,,Member States
undertake not to submit a dispute concerning the interpretation
or application of the Treaties to any method of settlement other
than those provided for therein.”

117 See Franz C. Mayer and Mattias Wendel, Die verfassungsrechtlichen
Grundlagen des Europarechts, in: Armin Hatje and Peter-Christian
Miiller-Graff (eds.) Enzyklopédie des Europarechts Vol 1 (2014); Franz C.
Mayer and Mattias Wendel, Multilevel Constitutionalism and Constitutional
Pluralism — querelle allemande or querelle d’ Allemand?, in: Matej Avbelj
and Jan Komarek (eds.), Constitutional Pluralism in the European Union
and Beyond (2012), p. 127; Mattias Wendel, Permeabilitit im europdischen
Verfassungsrecht (2011), p. 573-575.
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identitatii constitutionale nationale, constituind astfel o limita
pentru dreptul UE nu se poate face in mod unilateral; acesta
trebuie sd fie un efort comun al instantelor nationale si
europene'!”,

5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reald
a dreptului primar al Uniunii Europene efectuata de
tribunalele constitutionale ale statelor membre?

Fiecare judecator are responsabilitatile care ii revin in
interiorul ordinii sale juridice. In acelasi timp, intr-o anumiti
masura, judecatorul national este judecator european, atunci
cand trebuie sa aplice dreptul UE. in cursul aplicirii, judecatorii
nationali pot interpreta, de asemenea, dreptul UE. Aceasta
interpretare trebuie sd fie insd in conformitate cu jurisprudenta
CJUE. Dacad instantele nationale, curti constitutionale si instante
de drept comun, ajung la o interpretare care difera de
interpretarea data de CJUE tratatelor, au posibilitatea sau uneori
(art. 267 paragraful al treilea TFUE) chiar obligatia de a formula
o trimitere preliminara.

CJUE dispune de autoritatea finalad de a interpreta dreptul
primar al UE. Prin tratate [i.e. tratatele UE; n.tr.], statele
membre s-au angajat cd nu vor exista autoritati din afara
tratatelor carora sa li se permitd sa le interpreteze. Art. 344
TFUE prevede ca ,,[s]tatele membre se angajeaza sa nu supund
un diferend cu privire la interpretarea sau aplicarea tratatelor
unui alt mod de solutionare decat cele prevazute de acestea”.

"7 A se vedea Franz C. Mayer si Mattias Wendel, Die
verfassungsrechtlichen Grundlagen des Europarechts, in Armin Hatje si
Peter-Christian Miiller-Graff (ed.), Enzyklopddie des Europarechts, vol. 1
(2014); Franz C. Mayer si Mattias Wendel, Multilevel Constitutionalism
and Constitutional Pluralism — querelle allemande or querelle d’ Allemand?,
in Matej Avbelj si Jan Komarek (ed.), Constitutional Pluralism in the
European Union and Beyond (2012), p. 127; Mattias Wendel, Permeabilitét
im Europdischen Verfassungsrecht (2011), p. 573-575.
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6. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
for cooperation? Is there in fact a hierarchy, confrontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?

Article 267 TFEU stipulates that the ECJ shall have
jurisdiction to give preliminary rulings on the interpretation of
the Treaties and on the validity and interpretation of acts of the
institutions, bodies etc. of the EU.

It is also quite clear in Article 267 TFEU that regular courts
may - and courts of last resort must submit references (Article
267(3) TFEU). Where constitutional courts exist, they will
typically be the last instance and therefore have an obligation
to submit a reference. Today, most constitutional courts have
submitted references. Even the strong constitutional courts
established after years of dictatorship in Italy, Spain and
Germany, who have waited longer than other high courts, have
submitted references by now. That is a good and normal thing.
To take the obligation under Article 267 TFEU and the
reference practice by the courts as evidence for a hierarchy
between constitutional courts and ECJ would be misleading.

The relationship between constitutional courts and the ECJ
is best understood as taking place within a complementary
structure of European constitutional law adjudication, in line
with the idea of multilevel constitutionalism. This structure is
characterised by embracing cooperation instead of collision
and by elements of a constitutional conversation between the
courts, sometimes quite indirect and variant in its
characteristics, depending on the Member State in question.
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6. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existi ierarhie, confruntare sau puri
cooperare intre CJUE si tribunalele constitutionale?

Art. 267 TFUE prevede competenta CJUE de a pronunta
hotarari preliminare cu privire la interpretarea tratatelor si cu
privire la validitatea si interpretarea actelor adoptate de
institutiile, organele, oficiile sau agentiile Uniunii Europene.

De asemenea, reiese destul de clar din dispozitiile art. 267
TFUE ca instantele obisnuite ar putea - iar instantele de ultim
grad trebuie - sa formuleze trimiteri preliminare (art. 267
paragraful al treilea TFUE). In cazul in care existd curti
constitutionale, acestea vor fi de obicei ultima instanta si, prin
urmare, au obligatia de a formula o trimitere preliminara.
Astazi, cele mai multe instante constitutionale au efectuat
trimiteri. Chiar si tribunalele constitutionale puternice, stabilite
dupd ani de dictatura in Italia, Spania si Germania, care au
asteptat mai mult decat alte instante mari, au efectuat trimiteri.
Acesta reprezintd un lucru bun si normal. A considera 1nsa ca
obligatia izvorata din art. 267 TFUE si practica referitoare la
trimiterile preliminare reprezinta dovezi pentru o ierarhie intre
tribunalele constitutionale si CJUE este un lucru care induce
in eroare.

Raportul dintre tribunalele constitutionale si CJUE este
cel mai bine inteles a avea loc in cadrul unei structuri
complementare a activitatii jurisdictionale aferente dreptului
constitutional european, in conformitate cu ideea unui
constitutionalism pe mai multe niveluri. Aceasta structurd este
caracterizata de aderarea la cooperare, in loc de conflict si de
elemente ale unui dialog constitutional intre instante, uneori
destul de indirect si variat in caracteristicile sale, in functie de
statul membru in cauza.
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1. Quel est le type le plus adéquat de réception du droit
de I’Union européenne dans I’ordre juridique des Etats
membres, monisme, dualisme ou pluralisme juridique?

La Cour de justice a récusé, on le sait, le « dualisme »
inhérent a la conception internationaliste pour consacrer I’unité
du fondement de la primauté du droit communautaire ou de
1I’Union, conception étrangere a la distinction d’une « primauté
internationale » et d’une « primauté interne ». Regu trés
généralement comme un axiome par la doctrine, le fondement
spécifique assigné a la primauté du droit de 1’Union reste
cependant contesté par certains au cours de ces derniéres
années.

Les relations entre I’ordre juridique de 1’Union et les
systémes juridiques internes restent souvent tumultueuses. En
effet, malgré les aspirations contraires de la Cour, le principe
de primauté demeure, dans une certaine mesure du moins, sujet
a caution dans les Etats membres.

Méme s’il ne faut pas en exagérer les conséquences
concretes, un profond malentendu oppose encore parfois juges
nationaux et européens a propos du fondement de la primauté
du droit communautaire. Le filtre constitutionnel subsiste
pleinement et la spécificité du droit communautaire par rap-
port au droit international reste, sous cet angle, exceptionnellement
tenue pour pertinente.

En pratique, la primauté reconnue au droit de I’Union 1’est
tantot sur la base du droit constitutionnel, tantot plus rarement,
en raison de sa nature, parfois en associant ces deux fondements
(tel est le cas pour la Cour de cassation frangaise). Le choix de
I’une ou I’autre de ces solutions est fonction de nombreux
facteurs a commencer par les données constitutionnelles de
chacun des Etats. On ne saurait évidemment prétendre procéder
a une étude systématique de droit comparé, ce qui serait une
gageure dans une Union comptant désormais vingt-sept
membres. Aussi se contentera-t-on de restituer I’essentiel des
solutions nationales.
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1. Care este forma cea mai adecvatd de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Curtea de Justitie a respins, dupa cum stim, ,,dualismul”
inerent conceptiel internationaliste de a consacra unitatea ca
fundament al suprematiei dreptului comunitar sau al Uniunii,
conceptie straind distinctiei unei ,,suprematii internationale” si
unei ,,suprematii interne”. Primit foarte general de doctrina, ca
pe o axioma, fundamentul specific atribuit suprematiei dreptului
Uniunii Europene rdméne contestat de unii, in ultimii ani.

Relatiile dintre ordinea juridica a Uniunii Europene si
sistemele juridice interne sunt adesea tumultuoase. Intr-adevir,
in pofida aspiratiilor contrare ale Curtii, principiul suprematiei
ramane, intr-o anumita masura, cel putin, discutabil in statele
membre.

Desi nu trebuie sa exagerdm consecintele practice, o
profundd neintelegere opune incd uneori judecdtorii nationali
si cei europeni in ceea ce priveste temeiul suprematiei dreptului
comunitar. Filtrul constitutional subzista complet, la fel
specificitatea dreptului comunitar in raport cu dreptul
international, in acest fel, relevanta in mod exceptional. In
jurisprudentd, suprematia acordata dreptului Uniunii se
intemeiaza acum pe dreptul constitutional, uneori mai rar, din
cauza naturii sale, uneori combinand aceste doua temeiuri (cum
este cazul la Curtea de Casatie franceza). Alegerea uneia sau
alteia dintre aceste solutii se face in functie de mai multi factori,
incepand cu reperele constitutionale ale fiecarui stat. Nu putem
pretinde desigur sa se efectueze un studiu sistematic de drept
comparat, ceea ce ar fi o provocare intr-o Uniune, acum, cu
douizeci si sapte de membri *. De asemenea, ne vom multumi
sa restabilim esenta solutiilor nationale.

* Cuincepere din 1 iulie 2013, Croatia a devenit al douizeci si optulea
stat membru al Uniunii Europene (n.tr.).
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A cet égard, on reléve, avec une pointe d’hétérodoxie, que
pour déployer pleinement ses effets dans I’ordre interne, le
droit de 1I’Union doit aujourd’hui encore faire I’objet d’une
sorte de reconnaissance interne (il est vrai quasiment acquis).
Quittant le terrain des certitudes doctrinales, force est de
constater que le droit de I’Union, comme le droit international
du reste, continue a étre appréhendé comme un droit second. I1
serait illusoire d’attendre des Etats, seules entités a résulter
d’un processus d’autocréation (M. Virally, Sur un pont aux
anes: les rapports entre droit international et droits internes,
in Mélanges H. Rolin: Pedone, 1964, p. 494), qu’ils
reconnaissent a une organisation internationale et au droit
qu’elle engendre une quelconque omnipotence fondatrice. Sur
ce point, la situation ne peut qu’étre imparfaite eu égard au
caractere incomplet de I’ordre juridique de I’Union lui-méme.
Longtemps, le role des Etats membres, dans la mise en ceuvre
du droit et des politiques communautaires, fut sous-estimé. Ils
paraissaient réduits a une attitude purement passive consistant
a laisser faire 1’action du droit d’origine supranationale. Or, la
réalité révele qu’il n’en est rien. En effet, et ce n’est pas le
moindre de ses paradoxes, le droit de I’'Union doit compter sur
et avec les structures nationales existantes, structures juridiques,
dont il dépend crucialement. Bien entendu, les Etats membres
interviennent pour la transposition des directives, mais cette
activité n’est que 1’aspect le plus visible d’une coopération
indispensable a la bonne application du droit communautaire
dans son ensemble. Il est donc clair que dans sa configuration
présente, la Communauté ne saurait se passer de la collabora-
tion des Etats ce qui les conforte probablement dans leur refus
d’accepter une primauté d’origine purement communautaire.

Une réalité qui incline a tenir particuliérement compte des
dispositifs constitutionnels d’insertion du droit de I’Union dans
les ordres juridiques internes (C. Grewe et H. Ruiz Fabri, La
situation respective du droit international et du droit commu-
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In acest sens, aratam, putin heterodox, ¢ pentru a impune
pe deplin efectele sale in ordinea internd, dreptul Uniunii de
astazi trebuie sa facad obiectul unui fel de recunoasteri interne
(practic un fel de acquis). Pardsind campul certitudinilor
doctrinare, este clar ca dreptul UE, precum restul dreptului
international, continud sd fie privit ca un drept secundar. Ar fi
nerealist sd ne asteptam ca statele, singurele entitati care rezulta
dintr-un proces de autocreare (cf. M. Virally, Sur un pont aux
dnes: les rapports entre droit international et droits internes,
in Mélanges H. Rolin, Pedone, 1964, p. 494), sa recunoasca
unei organizatii internationale si dreptului pe care ea il
genereaza o omnipotentd fondatoare. La acest punct, situatia
poate fi doar imperfecta, dat fiind caracterul incomplet al ordinii
juridice a Uniunii Europene in sine. Multa vreme, rolul statelor
membre in punerea in aplicare a dreptului si politicilor
comunitare a fost subestimat. Acestea pareau reduse la o
atitudine pur pasiva, aceea de a ldsa sa se intample actiunea
dreptului supranational. Realitatea aratd cd nu este asa.
Intr-adevir, iar acest lucru nu este cel mai putin important dintre
paradoxurile sale, dreptul Uniunii trebuie sa se intemeieze pe
structurile nationale existente, structuri juridice, de care depinde
in mod crucial. Desigur, statele membre sunt implicate in
transpunerea directivelor, dar aceasta activitate este doar
aspectul cel mai vizibil al cooperarii indispensabile pentru
aplicarea corespunzatoare a dreptului comunitar, in ansamblul
sdu. Prin urmare, este clar cd, in configuratia actuala,
Comunitatea nu se poate lipsi de aceasta colaborare a statelor
care, probabil, le confirma in refuzul lor de a accepta o reguld
de origine pur comunitara.

Acesta este un fapt care inclind sa ia in considerare in
special dispozitiile constitutionale de inserare a dreptului
Uniunii 1n ordinile juridice interne (C. Grewe si H. Ruiz Fabri,
La situation respective du droit international et du droit
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nautaire dans le droit constitutionnel des Etats, in Droit inter-
national et droit communautaire, perspectives actuelles: Paris,
Pedone, 2000). On assiste ainsi a une véritable européanisation
de la texture constitutionnelle (V. Constantinesco, Des racines
et des ailes, essai sur les rapports entre droit communautaire
et droit constitutionnel, Au carrefour des droits, Mélanges en
U’honneur de L. Dubouis: Paris, Dalloz, 2002, spéc. p. 314 s.).
Il n’est, au cours des vingt-cinq derniéres années, de constitu-
tions nationales qui n’aient ét¢ enrichies de dispositions visant
a préciser les conditions d’appartenance des Etats a 1’Union et
les modalités de mise en ceuvre des principes et des droits établis
par les institutions communautaires. Ce faisant, les traités et le
droit dérivé recoivent, ab origine, un ‘“sceau constitutionnel
apte a leur conférer une véritable immunité constitutionnelle”
(V. Constantinesco, préc., p. 311).

Dans cette perspective, on reléve que certains Etats ont
porté leur choix sur une habilitation constitutionnelle large (sans
jamais étre illimitée) permettant de circonvenir les
inconvénients liés a la nécessité d’adapter, a jet continu, les
dispositions constitutionnelles a chaque nouvelle étape de la
construction communautaire (tel est le cas, comme nous le
verrons, par exemple, de la République fédérale d’ Allemagne).
D’autres Etats, a I’instar de la France, ont préféré un systéme
d’habilitation ponctuelle ou sélective (O. Dord, Ni absolue, ni
relative, la primauté du droit communautaire procéde de la
Constitution, in H. Gaudin (dir.), Droit constitutionnel, droit
communautaire, vers un respect réciproque?: Paris,
Economica, 2001, p. 129 s.). Cette option impose une adapta-
tion de la loi fondamentale a chaque révision du traité¢ afin
d’assurer 1’adéquation de la premicre aux engagements
souscrits au titre du second. Ces clauses sont réputées assurer
un controle démocratique en amont du processus d’intégration,
I’intervention ultérieure du juge en garantissant I’encadrement
en aval. En tout état de cause, elles offrent a la prééminence du
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communautaire dans le droit constitutionnel des Etats, in Droit
international et droit communautaire, perspectives actuelles,
Pedone, Paris, 2000). Asistam la o europenizare veritabild a
textelor constitutionale (V. Constantinesco, Des racines et des
ailes, essai sur les rapports entre droit communautaire et droit
constitutionnel, Au carrefour des droits, Mélanges en [’honneur
de L. Dubouis, Dalloz, Paris, 2002, in special p. 314 si urm.).
Numai in ultimii doudzeci si cinci de ani, constitutiile nationale
care nu aveau astfel de texte, au fost imbogatite cu prevederi
de naturd a preciza conditiile de apartenenta a statelor la
Uniunea Europeand si modalitdtile de punere in aplicare a
principiilor si drepturilor stabilite de institutiile comunitare.
In acest sens, tratatele si dreptul secundar au primit, ab origine,
,un sigiliu constitutional capabil a le conferi o imunitate
constitutionald veritabila” (V. Constantinesco, op. cit., p. 311).

Din aceastd perspectiva, se observad ca unele state s-au
concentrat pe alegerea unei autoritati constitutionale largi (fara
a finelimitata) pentru a eluda dezavantajele asociate necesitatii
de a adapta permanent prevederile constitutionale in fiecare
etapd noud a constructiei comunitare (care este cazul, asa cum
vom vedea, spre exemplu, al Republicii Federale Germania).
Alte state, cum ar fi Franta, au preferat un sistem de abilitare
punctuald sau selectiva (O. Dord, Ni absolue, ni relative, la
primauté du droit communautaire procede de la Constitution,
in H. Gaudin (ed.), Droit constitutionnel, droit communautaire,
vers un respect réciproque?, Economica, Paris, 2001, p. 129 si
urm.). Aceasta optiune necesitd o adaptare a Legii fundamentale
cu ocazia fiecarei revizuiri a tratatului, pentru a asigura
caracterul adecvat al primului cu angajamentele asumate in
cadrul celui de-al doilea. Aceste clauze sunt considerate a
asigura un control democratic inaintea procesului de integrare,
interventia ulterioara a judecatorului garantand realizarea in
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droit communautaire une base constitutionnelle rejetant ainsi
a ’arriére-plan la nature spécifiquement originale de celui-ci.
Rien n’est cependant tout a fait simple.

Le monisme permet, en principe, au juge interne de ne
s’appuyer que sur la constitution. Le dualisme conduit, contre
toute attente a combiner les fondements constitutionnel et
communautaire afin de sauvegarder les caractéristiques du droit
issu des traités. C’est ainsi qu’assez paradoxalement en
Allemagne et en Italie la conception traditionnellement dualiste
des rapports du droit international et du droit interne a conduit
les juridictions a recourir a la thése de la spécificité du droit
des Communautés pour assurer sa supériorité sur la loi
nationale. Seules des raisons propres a sa nature permettaient
de conférer au droit communautaire un statut privilégié le
faisant échapper aux conséquences du dualisme.

Quoi qu’il en soit, le refus de fonder exclusivement la
primauté du droit de I’Union sur sa nature sui generis t¢émoigne
de la volonté unanime des Etats membres, au-dela des
particularités de leurs systémes respectifs, de tenir la Constitu-
tion comme seul creuset (et donc principale limite) de cette
prévalence.

2. Dans une logique systémique, la coexistence entre
DPordre juridique interne et ’ordre juridique étranger est
concurrente ou pas? Comment pourrait-il étre respecté les
deux suprématies - de la Constitution dans ’ordre juridique
interne - et ’ordre juridique de I’Union européenne?

Je répondrai a cette question en deux temps. En évoquant
d’abord le fait que les juges tiennent généralement pour
impossible I’idée méme d’un conflit résultant d’allégeances
contradictoires. Pour souligner ensuite le fait que les rapports
entre juridiques se conjuguent désormais sur un mode plus
empathique que concurrentiel.
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aval. In orice caz, acestea ofera suprematiei dreptului comunitar
o baza constitutionald, respingand planul secundar al naturii
originale a acestuia. Cu toate acestea, nimic nu mai este destul
de simplu.

Monismul permite, in principiu, judecétorului intern sa se
intemeieze numai pe constitutie. Dualismul conduce, impotriva
tuturor asteptarilor, la combinarea temeiurilor constitutionale
si comunitare, pentru a proteja caracteristicile dreptului ce
izvoraste din tratate. Astfel, in mod paradoxal, in Germania si
Italia, conceptia dualista traditionald a raporturilor dintre dreptul
international si dreptul intern a determinat instantele sa recurga
la teza specificitatii dreptului comunitar pentru a-i asigura
superioritatea fatd de legislatia nationald. Doar ratiunile
specifice naturii sale au permis conferirea unui statut privilegiat
dreptului comunitar, facandu-l s scape de consecintele
dualismului.

Cu toate acestea, refuzul de a se intemeia suprematia
dreptului Uniunii Europene exclusiv pe natura sa sui generis
reflecta vointa unanimd a statelor membre, dincolo de
particularitatile sistemelor lor, pentru a mentine constitutia ca
fiind singurul creuzet (si, prin urmare, principala limitd) a
acestel suprematii.

2. Intr-o logicd de sisteme, coexistenta dintre ordinea
Jjuridica internd si ordinea juridicd externd este sau nu este
una concurenti? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
Jjuridice a Uniunii Europene?

Voi raspunde la aceastd Intrebare in doi timpi. Mai intai
aratand ca judecatorii au, in general, ideea unui conflict care
rezulta din alegatii contradictorii. Apoi, pentru a sublinia ca
raporturile dintre ordinile juridice se conjuga intr-un mod mai
degraba empatic decat concurential.
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a - Sans doute, reléve-t-on dans tous les ordres juridiques
nationaux une volonté de « sanctuariser » la norme
constitutionnelle. Il n’est de systeme dans lequel, le constituant
(lato sensu) ne veille a ce que rien ne laisse supposer que (au
moins dans I’ordre juridique interne) la constitution ne soit la
norme fondamentale. Que I’on nous permette de revenir un
instant sur les conditions dans lesquelles le mécanisme de la
QPC a été initialement appréhendé en France. Soucieux
d’assurer a la question de constitutionnalit¢ un avantage
« concurrentiel » par un contréle de conventionnalité
parfaitement acclimaté par les plaideurs et leurs juges, le
législateur organique a décidé de poser le principe d une priorité
du contrdle de constitutionnalité. Rien n’était pourtant établi
au départ dans la mesure ou cette question a été de celles qui
ont suscité le plus de discussions au cours du processus
d’élaboration de la loi organique. Dans un premier temps, du
moins, la solution consistant a laisser le choix du justiciable
s’exprimer en faveur de I'une ou I’autre forme de contrdle
paraissait avoir la faveur d’une large partie de la doctrine. En
inscrivant le mécanisme dans un registre de type préjudiciel, il
s’agissait de faire confiance au discernement des plaideurs.
On pouvait imaginer que sans céder aux travers d’une approche
utilitariste, ceux-ci auraient, en fonction des circonstances,
privilégié le controle de constitutionnalité a chaque fois que la
norme internationale ne permettrait pas d’écarter 1’application
d’une loi. De méme, pouvait-on supposer que lorsque le contenu
des normes de référence se confondrait, il serait plus intéressant
pour les justiciables de s’en remettre & un Conseil constitu-
tionnel capable de procéder a une abrogation erga omnes de la
disposition en cause.

Par glissements successifs, 1’idée d’une priorité de la
question de constitutionnalité s’est imposée au point d’étre
reprise dans le projet de loi organique. L’affirmation de la
« priorité de la QPC » était toutefois tempérée, a la demande
du gouvernement par une réserve tirée, le cas échéant, des
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a) Fara indoiala, se mentioneaza in toate ordinile juridice
nationale o dorintd de a crea un ,,sanctuar” pentru norma
constitutionald. Acesta este sistemul in care constituantul (/ato
sensu) va veghea sd nu existe niciun indiciu (cel putin in ordinea
juridica internd) cd norma fundamentald este constitutia.
Aceasta ne permite sa revenim un moment la conditiile in care
mecanismul chestiunii prioritare de constitutionalitate a fost
initial perceput in Franta. Nerabdator pentru a asigura chestiunii
de constitutionalitate un avantaj ,,concurential” printr-un
control de conventionalitate perfect aclimatizat de justitiabili
si judecatori, legiuitorul organic a decis sa impuna principiul
prioritatii controlului de constitutionalitate. Nimic nu putea fi
stabilit de la inceput, in masura in care aceasta intrebare a venit
de la cei care au generat cele mai multe discutii in timpul
procesului de elaborare a legii organice. Initial, cel putin, solutia
de a permite alegerea de catre justitiabil pentru a se exprima in
favoarea uneia sau altei forme de control se pare cd avea
sprijinul unei mari parti a doctrinei. Prin Inscrierea mecanis-
mului intr-un registru de tip preliminar s-a urmarit cresterea
increderii justitiabililor 1n justitie. S-ar putea imagina ca, fara
a ceda unei abordari utilitariste, in circumstantele date, s-ar fi
favorizat controlul constitutional ori de cate ori norma
internationala nu ar fi permis inlaturarea aplicarii unei legi. De
asemenea, am putea presupune cd, atunci cand continutul
normelor de referintd s-ar fi confundat, ar fi fost mult mai
interesant pentru justitiabili sd se bazeze pe un Consiliu
Constitutional apt sa abroge erga omnes dispozitia in cauza.

Prin evolutii succesive, ideea unei chestiuni prioritare de
constitutionalitate a ajuns in punctul de a fi inclusd in proiectul
de lege organica. Afirmarea ,,prioritatii chestiunii prioritare
de constitutionalitate”, cu toate acestea, s-a temperat la cererea
guvernului, printr-o rezerva extrasa din ,,conditiile articolului
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« exigences de I’article 88-1 de la Constitution ». Cette
précaution répondait a 1’intention du gouvernement de
distinguer clairement le contréle de conventionnalité du
controle de constitutionnalité. En effet, il paraissait nécessaire,
aux yeux des plus avertis, de ne pas obscurcir les rapports
(enfin) stabilisés entre droit de I’Union et droit constitutionnel
par 1’établissement d’une priorité sans exception qui aurait,
par conséquent, placé le mécanisme de la QPC en porte-a-faux
par rapport aux impératifs de I’ordre juridique de 1’Union.
Aussi, le Vice-président du Conseil d’Etat invitait-il a ce qu’il
y ait une « priorité des questions de conformité au droit
communautaire sur les autres questions de constitutionnalité”»,
tandis que le Premier président et le Procureur prés la Cour de
cassation appelaient a ce que soit garantir au juge la liberté de
statuer en premier sur le moyen le plus @ méme d’assurer aux
justiciables une protection efficace et diligente de leurs droits
fondamentaux. Ne se laissant pas convaincre, le Parlement a
décidé de ne pas retenir cette réserve.

Une position de retrait qui s’explique essentiellement par
trois préoccupations. Sans doute, le Parlement a-t-il entendu
« sanctuariser » la norme constitutionnelle, veillant ainsi a ce
que rien ne laisse supposer que (au moins dans I’ordre juridique
interne) la constitution ne fit pas la norme fondamentale. Par
ailleurs, il a probablement été sensible au fait que les
« exigences de I’article 88-1 » présentaient des contours trop
incertains pour que I’on puisse en faire le point d’appui
incontestable a une exception a la régle de priorité. En effet,
I’article 88-1 a été, a ce jour, interprété par le Conseil
constitutionnel comme fondant une obligation de transposition
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88-1 din Constitutie”. Aceastd precautie raspundea intentiei
guvernului de a distinge clar controlul de conventionalitate de
controlul de constitutionalitate. In fapt, parea necesar, in ochii
celor avizati, sd nu ascunda raporturile (in cele din urma)
stabilizate ntre dreptul Uniunii Europene si dreptul constitu-
tional, prin stabilirea unei prioritati, fara exceptie, care ar fi
plasat, in consecintd, mecanismul chestiunii prioritare de
constitutionalitate intr-o situatie instabild in raport cu cerintele
ordinii juridice a Uniunii Europene. De asemenea, vice-
presedintele Consiliului de Stat a solicitat sa existe o ,,prioritate
a Intrebarilor conform dreptului comunitar cu privire la alte
chestiuni de constitutionalitate” *, in timp ce presedintele Curtii
de Casatie si prim-procurorul Parchetului de pe langa Curtea
de Casatie garanteaza judecatorului libertatea de a decide in
primul rand modalitatea cea mai apta de a asigura justitiabililor
o protectie eficientd si diligenta a drepturilor fundamentale ale
omului. Nelasandu-se convins, Parlamentul a decis sa nu retind
aceasta rezerva.

O pozitie prudenta, care se explicd in principal prin trei
preocupdri. Fard indoiala, Parlamentul a incercat sa
»sanctuarizeze” norma constitutionald, asigurandu-se ca nu
exista niciun indiciu (cel putin in ordinea juridica internd) in
sensul lipsirii Constitutiei de caracter de norma fundamentala.
In plus, el a fost probabil sensibil la faptul ca ,exigentele
articolului 88-1” prezentau contururi prea nesigure pentru a le
putea considera un punct de sprijin de necontestat pentru o

" Este vorba despre Jean-Marc Sauvé; a se vedea audierea publica din
23 iunie 2009 la Comisia pentru legi constitutionale, legislatie si
administrarea generald a Republicii” [ Commission des lois constitutionnelles,
de la législation et de [’administration générale de la République] din
Adunarea Nationala a Frantei, la adresa: http://www.assemblee-nationale.ft/
13/cr-cloi/08-09/c0809058.asp (n.tr.).
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des directives ne s’effacant que devant la nécessité de respecter
une regle ou un principe inhérent a I’identité constitutionnelle
de la France. Or, on pouvait supposer que 1’exception envisagée
par le législateur organique n’avait vocation a s’appliquer que
dans cette hypothése singuli¢re. Or, le Parlement pouvait
craindre que par un effet d’entrainement, le juge ordinaire ne
sorte progressivement du cadre fixé par le Conseil
constitutionnel et bouscule la régle de priorité¢ a chaque fois
qu’un moyen serait simultanément tiré d’une violation de la
Constitution et de la méconnaissance du droit de I’Union. Enfin,
comme le souligne P. Bon!'®, le Parlement s’inquiétait que
I’intégration de la Charte des droits fondamentaux de I’Union
européenne dans le Traité ne se solde, a terme, d’une dilatation
démesurée de 1’exception tirée des « exigences de I’article
88-1 » et d’une démonétisation subséquente de la QPC
elle-méme. On comprend que dans ces conditions les
propositions visant a énoncer expressément une interdiction
faite a toutes régles nationales, quel que soit son rang, d’entraver
la faculté des juges nationaux de procéder, au titre des
dispositions de I’article 267 TFUE, n’avaient aucune chance
d’aboutir!"®.

Interrogé sur la constitutionnalité de la loi organique, le
Conseil constitutionnel a donné le sentiment de confirmer, sur
chacun des points précédemment évoqués, le choix arrétés par
le Parlement. En premier lieu, il a souligné que 1’intention du
législateur organique était de « garantir le respect de la
Constitution » et de « rappeler sa place au sommet de 1’ordre
juridique interne ». En second lieu, il a indiqué « qu’en
imposant [’examen par priorité des moyens de constitutio=
nnalité avant les moyens tirés du défaut de conformité d’une

118 P Bon, « La question prioritaire de constitutionnalité aprés la loi
organique du 10 décembre 2009 », Rev . fr. dr. Ad., 2009, p. 1121.

19D, Simon & A. Rigaux, « Drole de drame: la Cour de cassation et la
question prioritaire de constitutionnalité », Europe, n° 5, mai 2010
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exceptie de la regula prioritatii. Intr-adevar, pana in prezent,
art. 88-1 a fost interpretat de Consiliul Constitutional in sensul
ca da nastere unei obligatii de transpunere a directivelor,
subsidiara doar necesitatii de a respecta 0 norma sau principiu
inerent identitdtii constitutionale din Franta. Sau, putem
presupune ca exceptia prevazuta de legiuitorul organic ar fi
dorit sa se aplice doar in acest caz singular. Parlamentul s-a
temut totusi ca, printr-un efect de domino, judecétorul ordinar
sa nu 1asd treptat din cadrul stabilit de Consiliul Constitutional
si sd nu rastoarne regula prioritatii ori de cate ori un mijloc
procedural s-ar intemeia simultan pe o incdlcare a Constitutiei
si pe incilcarea dreptului UE. In cele din urma, dupa cum a
subliniat P. Bon'!8, Parlamentul era ingrijorat de faptul ci
includerea in tratat a Cartei drepturilor fundamentale a Uniunii
Europene va determina, in cele din urma, o dilatare
disproportionatd a exceptiei extrasd din ,,cerintele articolului
88-1" si demonetizarea ulterioard a chestiunii prioritare de
constitutionalitate in sine. Noi intelegem ca, in aceste conditii,
propunerile urmau sa precizeze in mod expres ca interzicerea
tuturor normelor nationale, indiferent de rangul lor, care
impiedicau facultatea instantelor nationale de a proceda
conform art. 267 TFUE nu avea nicio sansi de reusita''”.
Intrebat cu privire la constitutionalitatea legii organice,
Consiliul Constitutional a dat sentimentul de confirmare a
alegerilor facute de Parlament, pentru fiecare dintre punctele
de mai sus. In primul rand, a subliniat ci intentia legiuitorului
organic a fost aceea de a ,,garanta respectarea Constitutiei” si
de ,,a aminti locul sdu de varfin cadrul ordinii juridice interne.”

118 p_Bon, La question prioritaire de constitutionnalité aprés la loi
organique du 10 décembre 2009, Rev. fi. dr. Ad., 2009, p. 1121.

119D, Simon si A. Rigaux, Drole de drame: la Cour de cassation et la
question prioritaire de constitutionnalité, Furope, n° 5, mai 2010.
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disposition législative aux engagements internationaux de la
France, le législateur organique a entendu garantir le respect
de la Constitution et rappeler sa place au sommet de |’ordre
Juridique interne; que cette priorité a pour seul effet d’imposer,
en tout état de cause, l’ordre d’examen des moyens soulevés
devant la juridiction saisie; qu’elle ne restreint pas la compé-
tence de cette derniere, apres avoir appliqué les dispositions
relatives a la question prioritaire de constitutionnalité, de
veiller au respect et a la supériorité sur les lois des traités et
accords légalement ratifiés et approuvés et des normes de
[’Union européenne |...] ».

Aussi, peut-on considérer que la loi organique n’organise
pas ’enchainement de contrdles éventuels sur un mode
hiérarchique mais plutdt dans une logique de succession
temporelle. En d’autres termes, le contréle de constitutionnalité
précede plus qu’il ne se substitue au contrdle de conventio-
nnalité'?°. Au-dela, on peut déduire des considérants 14 et 20
que la décision n° 2009-595 incite « plutdt a penser que les
deux controles ne peuvent pas s’exercer concomitamment ».
Le juge posant une question de constitutionnalité doit, en dehors
des cas de dérogations motivées par I’urgence ou la sauvegarde
d’une liberté individuelle, surseoir a statuer dans 1’attente que
le Conseil se soit prononcé.

b - Les concordances matérielles entre ordres juridiques
constituent par ailleurs un puissant facteur de pacification des
relations entre le droit de I’Union européenne et les droits des
Etats membres.

Cette évolution tient en partie aux efforts déployés par la
Cour de Luxembourg en vue de dépassionner les rapports
qu’entretiennent droit de I’Union et droits nationaux. Sans

120 B, Genevois, « Le contrdle a priori de constitutionnalité au service
du contrdle a posteriori, a propos de la décision n° 2009-595 DC du 3
décembre 2009 », Rev. Fr. dr. Ad., 2010, p. 5.
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In al doilea rand, a indicat ,,ca prin impunerea unui control
prioritar de constitutionalitate Tnainte de examinarea motivelor
lipsei de conformitate a unei norme legislative cu angajamentele
internationale ale Frantei, legiuitorul organic a urmarit sa
asigure respectarea Constitutiei si sa reaminteasca locul sdu in
varful ordinii juridice interne; ca aceasta prioritate are ca efect
unic impunerea, in orice caz, a examindrii observatiilor ridicate
in fata instantei; aceasta nu restrange competenta acesteia din
urma, dupa aplicarea dispozitiilor referitoare la chestiunea
prioritara de constitutionalitate, de asigurare a respectarii
superioritatii in fata legilor, tratatelor si acordurilor aprobate
si ratificate prin lege si a normelor Uniunii Europene. [...]".

De asemenea, putem considera cd legea organica nu
organizeaza succesiunea posibilelor controale pe un model
ierarhic, ci, mai degraba, intr-o logica de succesiune temporala.
Cu alte cuvinte, controlul de constitutionalitate nu inlocuieste
controlul de conventionalitate'?°. De aici, se poate deduce, din
considerentele 14 si 20, cd Decizia nr. 2009-595 incita ,,mai
degraba sa gandim ca acele doua controale nu pot fi exercitate
simultan.” Atunci cand adreseazd o chestiune de constitu-
tionalitate, judecatorul ar trebui sa suspende procedura in curs,
asteptand sa se pronunte Consiliul Constitutional, cu exceptia
derogarilor motivate prin urgentd sau protejarea libertatii
individuale.

b) Concordantele materiale intre ordinile juridice con-
stituie, de asemenea, un factor puternic de pacificare a raportu-
rilor intre dreptul Uniunii Europene si dreptul statelor membre.

Aceasta evolutie se datoreazad eforturilor Curtii de la
Luxemburg de a detensiona raporturile dintre dreptul Uniunii

120 B, Genevois, Le controle a priori de constitutionnalité au service
du contrdle a posteriori, a propos de la décision n° 2009-595 DC du 3
décembre 2009, Rev. Fr. dr. Ad., 2010, p. 5.
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doute, a-t-elle entendu les avertissements qui lui ont été adressés
notamment par la Cour constitutionnelle allemande (M.-C.
Ponthoreau, Droit(s) constitutionnel(s) comparé(s): Paris,
Economica, 2010, p. 340). A ce titre, elle veille donc a accorder
tout le respect souhaitable a 1’identité nationale des Etats
membres dont I’identité constitutionnelle est un élément
essentiel.

Ce souci devient particulierement évident a compter de
I’arrét rendu dans 1’affaire «Schmidbergery (CJCE, 12 juin
2003, aff. C-112/00, Schmidberger et Republik Ostereich). La
Cour a ainsi reconnu au juge national le pouvoir de vérifier
que des mesures contraires, en 1’espéce a la libre circulation
des marchandises, mais justifiées par la nécessité de préserver
I’exercice d’un droit fondamental, étaient proportionnées au
regard du but 1égitime poursuivi. La marge de manceuvre
accordée aux tribunaux internes (ordinaires ou constitutionnels)
est de nature a favoriser une convergence des perceptions
nationales et européennes en matiere de droits fondamentaux.

Dans I’affaire «Omega» (CJCE, 14 oct. 2004, aff. C-36/
02), la Cour était a nouveau saisie d’un probléme li¢ a la
compatibilité d’une liberté fondamentale avec une disposition
constitutionnelle afférente aux droits fondamentaux. Relevant
que «selon la juridiction de renvoi, I’interdiction de 1’exploita-
tion commerciale de jeux de divertissement impliquant la
simulation d’actes de violence contre les personnes, en
particulier la représentation d’actes de mise a mort d’étres
humains, correspond au niveau de protection de la dignité
humaine que la constitution nationale a entendu assurer sur le
territoire de la République fédérale d’Allemagney, la Cour a
considéré, au final, que les mesures incriminées n’étaient pas
contraires aux prescriptions du droit communautaire.

Plus récemment, la Cour a été interrogée par la
Verwaltungsgerichtshof (Cour administrative supréme
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si cel national. Fara indoiald, se cunosc avertismentele care au
fost trimise de Tribunalul Federal Constitutional din Germania
(M.-C. Ponthoreau, Droit(s) constitutionnel(s) comparé(s),
Economica, Paris, 2010, p. 340). Ca atare, CJCE a urmarit
acordarea doritei respectdri a identitdtii nationale a statelor
membre, a caror identitate constitutionala este esentiala.

Aceastad preocupare reiese evident mai ales din hotararea
pronuntatd in cauza Schmidberger (CJCE, 12 iunie 2003,
C-112/00, Schmidberger si Republik Ostereich). Curtea a
recunoscut judecdtorului national competenta de a verifica daca,
in acest caz, masurile contrare liberei circulatii a marfurilor,
dar justificate de necesitatea de a proteja exercitarea unui drept
fundamental, erau proportionale cu scopul legitim urmarit.
Marja de apreciere acordata instantelor interne (ordinare sau
constitutionale) este de naturd sa promoveze o convergentd a
perceptiilor nationale si europene in materia drepturilor
fundamentale.

In cauza Omega (CICE, 14 octombrie 2004, C-36/02),
Curtea a fost din nou sesizatd cu o chestiune legata de
compatibilitatea unei libertati fundamentale cu o dispozitie
constitutionald in privinta drepturilor fundamentale.
Mentionand ca, ,,potrivit instantei de trimitere, interzicerea
exploatarii comerciale a jocurilor de divertisment implicd
simularea unor acte de violentd Tmpotriva persoanelor, in
special reprezentarea actului de ucidere a fiintelor umane,
corespunde nivelului de protectie a demnitatii umane, pe care
Constitutia nationald urmareste sa o asigure pe teritoriul
Republicii Federale Germania”, Curtea a considerat, in cele
din urmd, cd masurile nu erau contrare cerintelor dreptului
comunitar.

Mai recent, Curtea a fost intrebata de Verwaltungs-
gerichtshof (Curtea Administrativa Suprema din Austria) cu
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autrichienne) sur la compatibilité¢ entre une réglementation
permettant aux autorités autrichiennes de refuser de reconnaitre
dans tous ses éléments le nom patronymique d’un ressortissant
autrichien, tel qu’il a été déterminé dans 1’Etat de résidence de
celui-ci, avec le principe de libre circulation et de libre séjour
des citoyens de I’Union. En I’espéce, I’Etat de nationalité
estimait que comprenant un titre de noblesse, ce nom ne pouvait
étre reconnu par le droit constitutionnel autrichien. La Cour de
justice a jugé qu’il y a lieu “d’admettre que, dans le contexte
de I’histoire constitutionnelle autrichienne, la loi d’abolition
de la noblesse, en tant qu’élément de 1’identité nationale, peut
étre prise en compte lors de 1a mise en balance d’intéréts légitimes
avec le droit de libre circulation des personnes reconnu par le
droit de I’'Union” (CJUE, 22 déc. 2010, aff. C-208/09, llonka
Sayn-Wittgenstein ¢/ Landeshauptmann von Wien).

C’est sans doute ’affaire “Melki” qui illustre avec le plus
d’acuité cette volonté partagée par la Cour et les juridictions
nationales d’éviter autant que possible que 1’invocation
d’arguments tirés des particularités d’un ordre constitutionnel
ne se solde systématiquement par une crise (CJUE, 22 juin
2010, aff- jtes C-188/10 et C-189/10, Melki et Abdeli). L.’ affaire
a pris corps dans un contexte constitutionnel profondément
renouvelé. En effet, lorsque des droits et libertés
constitutionnellement protégés sont menacés, la loi
constitutionnelle du 23 juillet 2008 permet au Conseil
constitutionnel de contrdler a posteriori la conformité des lois
a la Constitution. Les modalités d’application de ce dispositif
ont été définies par une loi organique promulguée le 10
décembre 2009 (elle-méme déclarée conforme a la Constitu-
tion par Cons. const., 3 déc. 2009, déc. n° 2009-595 DC: JORF
11 déc. 2009, p. 21381). Instituant une question prioritaire de
constitutionnalité (QPC), la loi organique a trés rapidement
été identifiée comme contenant les germes d’un hiatus pos-



Dreptul Uniunii Evropene si Tribunalele Constitufionale ale Statelor membre. Interviuri 977

privire la compatibilitatea unei reglementari care permitea
autoritatilor austriece sa refuze recunoasterea in intregime a
numelui unui resortisant austriac, asa cum a fost stabilit in statul
de resedintd al acestuia, cu principiul liberei circulatii si a
libertatii de sedere a cetitenilor Uniunii. In spetd, statul de
cetdtenie arata ca, incluzind un titlu de noblete, acest nume nu
putea fi recunoscut de dreptul constitutional austriac. Curtea
de Justitie a considerat ca trebuie ,,sa se admita ca, in contextul
istoriei constitutionale a Austriei, Legea privind abolirea clasei
nobiliare, ca element al identitatii nationale, poate fi luata in
considerare la evaluarea comparativa a intereselor legitime cu
dreptul de libera circulatie a persoanelor recunoscut de dreptul
Uniunii.” (CJUE, 22 decembrie 2010, C-208/09, Ilonka
Sayn-Wittgenstein/ Landeshauptmann von Wien).

Fara indoiald, cauza Melki ilustreaza mai acut dorinta
impartasita de Curte si instantele nationale de a evita pe cat
posibil ca invocarea argumentelor specifice de ordin
constitutional sd nu se soldeze in mod sistematic cu o criza
(CJUE, 22 iunie 2010, cauzele conexate C-188/10 si C-189/
10, Melki si Abdeli). Cauza a luat nastere intr-un context
constitutional profund reinnoit. Intr-adevir, atunci cand
drepturile si libertatile protejate constitutional sunt amenintate,
Legea constitutionald din 23 iulie 2008 permite Consiliului
Constitutional sd controleze a posteriori conformitatea acestor
legi cu Constitutia. Modalitétile de aplicare a acestui sistem au
fost definite prin legea organica promulgata la 10 decembrie
2009 (declarata ea Insasi conforma cu Constitutia de Consiliul
Constitutional, la 3 decembrie 2009, decembrie 2009 — Decizia
nr. 2009-595 DC, JORF 11 decembrie 2009, p. 21381). Intrucat
instituia o chestiune prioritard de constitutionalitate (QPC),
legea organica a fost identificatd foarte repede a contine
semintele unei posibile neconcordante cu dreptul Uniunii
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sible avec le droit de I’Union européenne (B. Genevois, Le
contrale a priori de constitutionnalité au service du contréle a
posteriori, a propos de la décision n° 2009-595 DC du 3
décembre 2009: REFDA 2010, p. I). En priorisant I’intervention
du Conseil constitutionnel, la loi organique créait un risque
d’atteinte frontale aux exigences du principe d’application
immeédiate du droit de 1’Union européenne. La “période de
rodage” (ibid.) ne fut pas bien longue. Saisissant la premiére
occasion, la Cour de cassation a choisi de soumettre cette
délicate question a I’arbitrage de ... la CJUE. Ce faisant, elle
mettait en émoi de larges franges de la communauté juridique
frangaise tout en suscitant de la part d’un Conseil constitutionnel
particuliérement réactif et du Conseil d’Etat une clarification
bienvenue.

Sans revenir sur le détail d’une affaire abondamment
commentée, nous nous contenterons de rappeler les principales
étapes qui ont suivi la saisine du juge de Luxembourg par la
Cour de cassation. A la faveur d’un recours contre la loi rela-
tive a ’ouverture a la concurrence et a la régulation du secteur
des jeux d’argent et de hasard en ligne, le Conseil constitu-
tionnel s’est empressé d’étouffer dans 1’ceuf la controverse
(Cons. const., 12 mai 2010, déc. n° 2010-605 DC: JO 13 mai
2010, p. 8897). 11 s’est attaché¢ a préciser d’abord les modalités
d’articulation entre le contrdle de conformité des lois a la con-
stitution, lui incombant, et le contrdle de leur compatibilité
avec les engagements internationaux et européens de la France
relevant des juridictions ordinaires. Procédant de logiques
différentes, ces deux contrdles ne sauraient étre confondus et
le grief tiré du défaut de compatibilit¢ d’une disposition
législative avec les engagements internationaux ne saurait étre
regardé comme un grief d’inconstitutionnalité (consid. 11).
Aussi, est-ce en toute logique qu’il a jugé qu’un moyen visant
a ce qu’il controle la compatibilité au droit de I’Union de la loi
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Europene (B. Genevois, Le controle a priori de
constitutionnalité au service du controle a posteriori, a propos
de la décision n® 2009-595 DC du 3 décembre 2009, in RFDA
2010, p. 1). Intrucat acorda prioritate interventiei Consiliului
Constitutional, legea organicad a creat un risc de coliziune
frontald cu cerintele principiului aplicarii imediate a dreptului
Uniunii Europene. ,,Perioada de rodaj” (ibidem) nu a fost una
foarte lunga. Sesizatd cu prima ocazie, Curtea de Casatie a
ales sd se trimita aceasta chestiune delicata arbitrajului ... CJUE.
Procedand astfel, ea a creat o stare de emotie pentru o mare
parte a comunitatii juridice franceze, care solicita clarificari
de la un Consiliu Constitutional deosebit de reactiv si de la
Consiliul de Stat.

Fara a relua detaliile unui caz foarte comentat, vom aminti
doar principalele etape care au urmat sesizarii instantei de la
Luxemburg de catre Curtea de Casatie. Cu ocazia unei plangeri
impotriva legii privind deschiderea catre concurenta si
reglementarea sectorului jocurilor de noroc si a jocurilor de
noroc online, Consiliul Constitutional a reprimat rapid
controversa (Cons. const., 12 mai 2010, dec. n® 2010-605 DC,
JORF 13 mai 2010, p. 8897). Acesta a incercat sa clarifice mai
intai modalitatile de articulare intre conformitatea legilor cu
lor cu angajamentele internationale si europene ale Frantei de
catre instantele de judecatd ordinare. Procedand intr-o logica
diferita, aceste doua controale nu pot fi confundate si plangerea
legata de lipsa de compatibilitate a legislatiei interne cu
angajamentele internationale nu poate fi considerata ca o
plangere de neconstitutionalitate (considerentul 11). De
UE cu legea statului sd fie exclus. Continuand argumentul sdu,
Consiliul Constitutional a considerat ca autoritatea deciziilor
sale in conformitate cu art. 62 [din Constitutie] nu limiteaza
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déférée devait étre écarté. Poursuivant sa démonstration, le
Conseil constitutionnel a considéré que I’autorité s’attachant a
ses décisions en vertu de I’article 62 ne limite pas la compétence
des juridictions administrative et judiciaire pour faire prévaloir
ces engagements sur une disposition législative qui y
contreviendrait, méme lorsque cette derniére a été déclarée
conforme a la Constitution.

Il dissipe également le trouble que la Cour de cassation
avait pu créer sur ce point, en établissant que 1’article 23-3 de
la loi organique ne prive pas le juge du pouvoir de “suspendre
immédiatement tout éventuel effet de la loi incompatible avec
le droit de I’Union européenne, assurer la préservation des droits
que les justiciables tiennent des engagements internationaux
et européens de la France et de garantir la pleine efficacité de
la décision juridictionnelle a intervenir’’; ajoutant que “I’article
61-1 de la Constitution pas plus que les articles 23-1 et suivants
[...] ne font obstacle a ce que le juge saisi d’un litige dans
lequel est invoquée I’incompatibilité d’une loi avec le droit de
I’Union européenne fasse, a tout moment [nous soulignons],
ce qui est nécessaire pour empécher des dispositions législatives
qui feraient obstacle a la pleine efficacité des normes de I’Union
soient appliquées dans ce litige” (consid. 14). 11 pose, en dernier
lieu, que les “articles 23-1 et suivants [...] ne privent pas
davantage les juridictions administratives et judiciaires, y
compris lorsqu’elles transmettent une question prioritaire de
constitutionnalité, de la faculté ou, lorsque leurs décisions ne
sont pas susceptibles dun recours juridictionnel de droit interne,
de ’obligation de saisir la Cour de justice de I’Union
européenne d’une question préjudicielle en application de
I’article 267 TFUE” (consid. 15). Les choses sont désormais
claires sur le fond. S’inscrivant dans un périmetre parfaitement
circonscrit, chacun des controles peut se déployer sans risque
d’interférences négatives réciproques. Force est cependant de
constater que 1’on se retrouve ainsi dans une grande confusion
sémantique. Par essence exclusive, la priorité se mue en un
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competenta instantelor administrative si judiciare de a face sa
aiba prioritate aceste angajamente in fata unei prevederi
legislative care le-ar incélca, chiar cand acesta din urma a fost
declarata constitutionala.

Acesta risipeste, de asemenea, confuzia ca Curtea de
Casatie a fost capabila sa creeze, stabilind ca art. 23-3 din legea
organicad nu priveaza puterea judecatorului de a ,,suspenda
imediat orice posibil efect al legii incompatibile cu dreptul
Uniunii Europene, asigurand mentinerea drepturilor
persoanelor care deriva din angajamentele internationale si
europene ale Frantei si garantand deplina eficacitate a deciziei
jurisdictionale”; adauga faptul ca ,,nici art. 61-1 din Constitutie,
nici art. 23-1 si urmatoarele [...] nu impiedica judecatorul sesizat
cu o cauza in care este invocatd incompatibilitatea unei legi cu
dreptul Uniunii Europene, ca in orice moment [s.n.], sa dispuna
tot ceea ce este necesar pentru a preveni ca dispozitiile interne
sa impiedice eficacitatea deplind a normelor UE aplicabile in
acest litigiu” (considerentul 14); in cele din urma, ,,art. 23-1 si
urm. [...] nu priveaza in continuare instantele administrative si
judiciare, inclusiv atunci cand trimiterea unui chestiuni
prioritare de constitutionalitate este facultativd sau cand
deciziile lor nu sunt susceptibile de vreo cale de atac, in temeiul
dreptului intern, de obligatia sesizarii Curtii de Justitie a Uniunii
Europene cu o trimitere preliminard formulata in baza art. 267
TFUE” (considerentul 15). Lucrurile sunt acum clare pe fond.
Ca parte a unui perimetru perfect circumscris, fiecare dintre
controale poate fi desfasurat fard riscul de ingerinte adverse
reciproce. Trebuie constatat totusi ca ne gasim intr-o confuzie
semantica larga. Prin esenta exclusiva, prioritatea se transforma
intr-un concept permisiv. Trebuie sa ne intrebam atunci daca
nu cumva Consiliul Constitutional nu neaga alegerea impru-
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concept permissif. On doit alors se demander, si le Conseil
constitutionnel ne dément pas le choix imprudemment imposé
par le Parlement. Le 1égislateur est désavoué pour avoir congu
le dispositif de la QPC a I’aune d’une conception hiérarchisante
des rapports de systémes alors qu’une lecture combinatoire de
ceux-ci aurait semblé plus conforme a I’évolution respective
des jurisprudences européennes et nationales. Quelques
semaines aprés le Conseil constitutionnel, le Conseil d’Etat
s’est résolument engagé dans la méme voie (CE, 14 mai 2010,
n® 312305, OFPRA ¢/ Rujovic: JurisData n°® 2010-006167).
Alors méme qu’il était saisi dans le cadre d’un différend sans
rapport avec 1’application du droit de I’Union, il a précisé, par
un remarquable obiter dictum, que les dispositions de la loi
organique “ne font pas obstacle a ce que le juge administratif,
juge de droit commun de I’application du droit de 1’Union
européenne, en assure I’ effectivité, soit en 1’absence de question
prioritaire de constitutionnalité, soit au terme de la procédure
d’examen d’une telle question, soit a tout moment de cette
procédure, lorsque 1’urgence le commande, pour faire cesser
immédiatement tout effet éventuel de la loi contraire au droit
de I’Union” (D. Simon et A. Rigaux, Le feuilleton de la question
prioritaire de constitutionnalité: drole de drame, quai des
brumes, le jour se leve?: Europe 2010, repére 6).

S’il choisit de ne pas recueillir lui-méme les lumicres de
la Cour de justice de I’Union européenne au titre de 1’article
267 TFUE, le Conseil constitutionnel n’en veille pas moins a
assurer I’autorité et I’effet utile de cette disposition (dans la
ligne de sa décision du 27 juill. 2006, déc. n° 2006-540, citee
supra n° 90, consid. 20).

L’arrét rendu le 22 juin 2010 (CJCE, 22 juin 2010, aff- jtes
C-188/10 et C-189/10, Melki et Abdeli, préc.), par la Cour de
justice illustre les vertus de ce dialogue des juges qui plus qu’un
simple dispositif technique et procédural est avant un état
d’esprit. Le souci de tenir compte des attentes et des contraintes
pesant sur chacun, la fluidité de la circulation de 1’information
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dentd a Parlamentului. Legiuitorul este dezavuat pentru
proiectarea dispozitivului chestiunii prioritare de constitutio-
nalitate in termenii unei conceptii de ierarhie a raporturilor
intre sisteme, desi o interpretare combinatd a acestora parea a
fi mai concordantd cu evolutia jurisprudentei europene si
nationale. La cateva saptamani dupa Consiliul Constitutional,
Consiliul de Stat a luat un angajament ferm in acelasi sens
(CE, 14 mai 2010, n°® 312305, OFPRA c/ Rujovic: JurisData
n° 2010-006167). Chiar dacd era sesizat in cadrul unui litigiu
fara legatura cu punerea in aplicare a dreptului Uniunii
Europene, a precizat, intr-un remarcabil obiter dictum, ca
prevederile legii organice ,,nu exclud ca judecatorul
administrativ, judecator de drept comun in aplicarea dreptului
Uniunii Europene, sa asigure efectivitatea, fie in absenta
chestiunii prioritare de constitutionalitate, fie la sfarsitul
procedurii de solutionare a acestei chestiuni, fie in orice moment
al acestei proceduri, iar in cazul 1n care urgenta solicita acest
fapt, sa dispuna incetarea imediata a oricdror efecte potentiale
ale dreptului intern contrare dreptului Uniunii Europene” (D.
Simon si A. Rigaux, Le feuilleton de la question prioritaire de
constitutionnalité: dréle de drame, quai des brumes, le jour se
leve?, in Europe 2010, repére 6).

Daca nu alege sesizarea Curtii de Justitie a Uniunii
Europene, in temeiul art. 267 TFUE, Consiliul Constitutional
trebuie sd se asigure ca nicio autoritate nu ofera mai putin efect
util acestei dispozitii (in conformitate cu decizia sa din 27 iulie
2006, nr. 2006-540, [...], considerentul 20).

Prin hotérarea din 22 iunie 2010 (CJUE, 22 iunie 2010,
cauzele conexate C-188/10 si C-189/10 Melki si Abdeli), Curtea
de Justitie ilustreaza virtutile acestui dialog dintre judecatori,
care, desi mai mult un dispozitiv tehnic si procedural, este o
stare de spirit. Dorinta de a tine seama de asteptdrile si
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ont permis, ici, de prévenir la survenance d’un conflit que
beaucoup tenaient pour inéluctable. En effet, il est évident que
si le Conseil constitutionnel et le Conseil d’Etat n’avaient pas
rendu leurs décisions, postérieurement a celle de la Cour de
cassation, la Cour de justice de I’Union européenne aurait
elle-méme adopté une position tres différente.

La Cour commence par rejeter I’exception d’irrecevabilité
soulevée par le gouvernement francais, estimant que “il
n’apparait pas de maniére manifeste que 1’interprétation,
effectuée par la Cour de cassation, du mécanisme de la ques-
tion prioritaire de constitutionnalité est a I’évidence exclue au
regard du libellé des dispositions nationales”. Ce faisant, elle
disqualifie les critiques sans mesure dont la Cour de cassation
a été I’objet et souligne la 1égitimité du renvoi préjudiciel. Du
reste, elle rappelle, en premier lieu, que “les juridictions
nationales ont la faculté la plus étendue de saisir la Cour si
elles considerent qu’une affaire pendante devant elles souleve
des questions comportant une interprétation ou une appréciation
en validité des dispositions du droit de I’'Union nécessitant une
décision de leur part” (CJCE, 16 janv. 1974, aff. 166/73,
Rheinmiihlen- Diisseldorf, pt 3: Rec. CJCE 1974, p. 33. - CJCE,
27 juin 1991, aff. C-348/89, Mecanarte, pt 44: Rec. CJCE 1991,
I p.3277. - CJCE, 16 déc. 2008, aff. C-210/06, Cartesio, point
88: Rec. CJCE 2008, I, p. 9641). En deuxiéme lieu, la Cour a
rappelé que, conformément a une jurisprudence constante
depuis son arrét “Simmenthal”, le juge national chargé
d’appliquer, dans le cadre de sa compétence, les dispositions
du droit de I’Union a 1’obligation d’assurer le plein effet de
ces normes en laissant au besoin inappliquée, de sa propre
autorité, toute disposition contraire de la 1égislation nationale,
méme postérieure, sans qu’il ait & demander ou a attendre
I’¢limination préalable de celle-ci par voie législative ou par
tout autre procédé constitutionnel (CJCE, 20 mars 2003, aff.
C-187/00, Kutz-Bauer, pt 73: Rec. CJCE 2003, I, p. 2741. -
CJCE, 3 mai 2005, aff. jtes C-387/02, C-391/02 et C-403/02,
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constrangerile fiecaruia, fluxul de informatii a permis aici
prevenirea aparitiei unui conflict pe care multi l-au considerat
inevitabil. Intr-adevar, este clar ci, dacd Consiliul Constitu-
tional si Consiliul de Stat nu ar fi pronuntat deciziile lor, ulterior
celei a Curtii de Casatie, Curtea de Justitie a Uniunii Europene
ar fi adoptat 1n sine o pozitie foarte diferita.

Curtea [de Justitie] a respins exceptia de inadmisibilitate
invocata de guvernul francez, aratand ca ,,nu rezulta in mod
evident ca interpretarea efectuatd de Cour de cassation a
mecanismului intrebarii prioritare privind constitutionalitatea
este vadit exclusa in considerarea modului de redactare a
dispozitiilor nationale”. In plus, a amintit, in primul rand, ci
»instantele nationale au cea mai larga posibilitate de a sesiza
Curtea in masura 1n care considera ca o cauza pendinte ridica
probleme privind interpretarea sau aprecierea validitatii
dispozitiilor dreptului Uniunii care necesitd pronuntarea unei
decizii de catre acestea (CJCE, hotararea din 16 ianuarie 1974,
Rheinmiihlen-Diisseldorf, 166/73, Rec., p. 33, pct. 3, CICE,
hotararea din 27 iunie 1991, Mecanarte, C-348/89, Rec., p.
[-3277, pct. 44, si CJCE, hotérarea din 16 decembrie 2008,
Cartesio, C-210/06, Rec., p. [-9641, pct. 88)”. in al doilea rand,
Curtea a amintit ca, potrivit unei jurisprudente constante,
incepand cu cauza Simmenthal, a decis ca ,,instanta nationala
care trebuie sa aplice, in cadrul competentei sale, dispozitiile
de drept al Uniunii are obligatia de a asigura efectul deplin al
acestor norme, inlaturand, daca este necesar, din oficiu,
aplicarea oricarei dispozitii contrare a legislatiei nationale, chiar
ulterioara, fara a fi necesar sd solicite sau sa astepte inlaturarea
prealabila a acesteia pe cale legislativa sau prin orice alt
procedeu constitutional” (CJCE, hotararea din 20 martie 2003,
Kutz-Bauer, C-187/00, Rec., p. -2741, pct. 73, CJCE, hotararea
din 3 mai 2005, Berlusconi si altii, C-387/02, C-391/02 si
C-403/02, Rec., p. I-3565, pct. 72, precum si CJCE, hotararea
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Berlusconi e.a. - CJCE, 19 nov. 2009, aff. C-314/08, Filipiak,
pt 81).

Dans cette perspective, il ne saurait étre satisfait aux
exigences inhérentes a la nature méme du droit de 1’Union si
“dans I’hypothése d’une contrariété entre une disposition du
droit de I’Union et une loi nationale, la solution de ce conflit
était réservée a une autorité autre que le juge appelé a assurer
I’application du droit de 1’Union, investie d’un pouvoir
d’appréciation propre, méme si I’obstacle en résultant ainsi
pour la pleine efficacité de ce droit n’était que temporaire”.
Aussi, la Cour estime-t-elle que si le mécanisme de la QPC
avait pour conséquence “d’empécher, tant avant la transmis-
sion d’une question de constitutionnalité que, le cas échéant,
apres la décision du Conseil constitutionnel sur cette question,
les juridictions des ordres administratif et judiciaire nationales
d’exercer leur faculté ou de satisfaire a leur obligation, prévues
a l’article 267 TFUE”, la loi organique serait indubitablement
contraire au droit de I’Union. On sait, toutefois qu’en cas de
contradiction entre le droit de I’Union européenne et le droit
interne, la Cour invite les autorités nationales, y compris
juridictionnelles, a interpréter le second a la lumiére du pre-
mier (infra).

Sensible a la bonne volonté des juridictions francaises, elle
a donc entendu rendre un arrét d’apaisement. Tout d’abord,
elle n’a pas nié que la loi organique était, selon toute
vraisemblance, potentiellement contraire au droit de I’Union
européenne. Il était, cependant, possible d’en retenir une
interprétation conforme aux exigences du principe de primaut¢;
ce que le Conseil constitutionnel et le Conseil d’Etat ont
heureusement fait. La Cour de justice de I’Union européenne
pointe ainsi, implicitement, la lecture peu inspirée que la Cour
de cassation a, pour sa part, développé de la loi organique. En
tout état de cause, la Cour de justice de I’Union européenne a
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din 19 noiembrie 2009, Filipiak, C-314/08, Rep., p. I-11049,
pct. 81).

Din aceastd perspectiva, nu pot fi satisfacute cerintele
inerente insasi naturii dreptului Uniunii Europene daca, ,,in
cazul in care, in ipoteza unui conflict intre o dispozitie de drept
al Uniunii si o lege nationald, solutionarea acestui conflict ar fi
rezervata unei autoritati, alta decat instanta chemata sa asigure
aplicarea dreptului Uniunii, investitd cu o putere de apreciere
proprie, chiar daca obstacolul astfel provocat in calea eficientei
depline a acestui drept nu ar fi decat temporar”. De asemenea,
Curtea retine ca, dacd mecanismul chestiunii prioritare de
constitutionalitate ,,avea drept consecinta sa impiedice, atat
inainte de transmiterea unei Intrebari privind constitutiona-
litatea, cét si, dupd caz, dupa decizia Conseil constitutionnel
cu privire la aceasta Intrebare, jurisdictiile administrative si
judiciare nationale sd isi exercite facultatea sau sd isi
indeplineasca obligatia, prevazute la art. 267 TFUE, de a sesiza
Curtea cu intrebari preliminare”, legea organica ar fi, fara
indoiald, in contradictie cu dreptul UE. Stim, insa, cd, in caz
de conflict intre dreptul Uniuni Europene si dreptul intern,
Curtea invita autoritdtile nationale, inclusiv judiciare, sa
interpreteze pe cel din urma, in lumina primului (infra).

Sensibild la bundvointa instantelor franceze, CJUE a
intentionat sa pronunte o hotarare pansament. In primul rand,
aceasta nu a negat ca legea organica, dupa toate probabilitatile,
ar putea contraveni dreptului Uniunii Europene. Cu toate
acestea, este posibil sa se adopte o interpretare conforma cu
cerintele principiului suprematiei; ceea ce Consiliul
Constitutional si Consiliul de Stat, din fericire, au facut. Curtea
de Justitie a Uniunii Europene puncteaza, implicit, si
interpretarea mai putin inspiratd pe care, la randul sau, Curtea
de Casatie a dezvoltat-o din legea organici. In orice caz, Curtea
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entendu rappeler, avec beaucoup de pédagogie, la teneur des
obligations pesant sur les juges nationaux telles qu’elles ont
¢été définies par sa jurisprudence depuis 1978.

Dans ces conditions, la priorité établie par la loi organique
devient compatible avec le droit de I’Union pour autant que
les juridictions nationales restent libres:

- de saisir, a tout moment de la procédure qu’elles jugent
approprié, et méme a 1’issue de la procédure incidente de
controle de constitutionnalité, la Cour de toute question
préjudicielle qu’elles jugent nécessaire,

- d’adopter toute mesure nécessaire afin d’assurer la pro-
tection juridictionnelle provisoire des droits conférés par I’ordre
juridique de I’Union, et

- de laisser inappliquée, a I’issue d’une telle procédure
incidente, la disposition législative nationale en cause si elles
la jugent contraire au droit de I’Union (pt 57).

Le spectre d’une guerre des juges s’¢loigne a mesure que
la Cour prend conscience du fait qu’il ne lui pas possible de
s’affranchir des prescriptions de ’article 4, paragraphe 2, UE
(CJUE, 12 mai 2011, aff. C-391/09, Malgozata Runevic-
Vardyn, Lukasz Pawel Wardyn, pt 86: JurisData n° 2011-
009584). Le respect de ’identité nationale des Etats informe
I’interprétation qu’il convient de retenir du droit de 1’Union.
Cette exigence est en quelque sorte le pendant de la position
de ces juges nationaux qui tous estiment que 1I’exécution du
droit de I’Union est placée sous le signe d’une double
allégeance; devoir procédant tant des dispositions du traité que
d’obligations constitutionnelles. Percue a 1’aune de cette
évolution, I’existence méme du principe d’autonomie est
durablement assurée.

Au-dela, il semble qu’apres avoir fait partie d’un “dispositif
de résistance constitutionnelle a la suprématie du droit européen
dans les années 19707, les droits fondamentaux apparaissent
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de Justitie a Uniunii Europene a tinut sa aminteasca, pedagogic,
continutul obligatiilor judecdtorilor nationali, definite de
jurisprudenta, inca din 1978.

In aceste conditii, prioritatea stabilita de legea organica
devine compatibild cu dreptul Uniunii Europene, in masura in
care celelalte instante nationale raman libere:

,»- sa sesizeze Curtea, in orice stadiu al procedurii In care
considera necesar si chiar la capatul unei proceduri incidentale
de control al constitutionalitatii, cu orice Intrebare preliminara
pe care o apreciaza a fi necesara;

- sa adopte orice masura necesara pentru asigurarea
protectiei jurisdictionale provizorii a drepturilor conferite de
ordinea juridica a Uniunii si

- sd inlature aplicarea, la capatul unei asemenea proceduri
incidentale, a respectivei dispozitii legislative nationale daca
0 apreciaza ca fiind contrara dreptului Uniunii”. (pct. 57).

Spectrul unei confruntari la distanta intre judecatori se
indeparteaza, In masura in care Curtea este constienta de
faptul ca nu este posibil sa eludeze cerintele prevazute la
art. 4 alin. (2) TUE (CJUE, hotéararea din 12 mai 2011, cauza
C-391/09, Malgozata Runevic-Vardyn, Lukasz Pawel
Wardyn, pct. 86). Respectul pentru identitatea nationald a
statelor membre oferd interpretarea care trebuie sa reiasa
din dreptul UE. Aceasta cerinta este oarecum fireasca pentru
pozitia judecdtorilor nationali, care cred cd punerea in
aplicare a dreptului UE se afla sub semnul unei duble
loialitati: datoria reiese atat din prevederile tratatului, cat si
din dispozitiile constitutionale. Vazut in lumina acestei
evolutii, insadsi existenta principiului autonomiei este durabil
asigurata.

Dupa ce au facut parte dintr-un ,,dispozitiv de rezistenta
constitutionala la suprematia dreptului european in anii 19707,
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désormais comme un “fédérateur de loyautés” voire un
“dissolvant” des antinomies (nous reprenons ici bien volontiers
les expressions de L. Scheeck, Le dialogue des droits fonda-
mentaux en Europe, Fédérateur de loyautés, dissolvant de
résistances?, in E. Bribosia, L. Scheeck, A. Ubeda de Torres,
L’Europe des Cours: loyautés et résistances: Bruxelles,
Bruylant, 2010, p. 19). Sans étre totalement €cartés, les risques
de collisions normatives s’amenuisent. Rien que trés logique
s’agissant de juges ceuvrant a I’émergence d’une communauté
de valeurs qu’ils s’attachent a faire vivre animés d un constant
souci d’empathie et de confiance mutuelles (en ce sens, M.
Verdussen souligne que les “droits fondamentaux n’ont plus
leur siége uniquement dans les corpus constitutionnels, mais
¢galement dans des textes internationaux”, ce qui pose
inévitablement la question de 1’articulation des catalogues,
Justice constitutionnelle: Larcier, 2013, p. 121 5.). Le président
Genevois” relevait que la cohérence globale d’un univers
juridique devenu multipolaire est tributaire de la discipline a
laquelle chacune des juridictions concernées accepte de se
soumettre (ibid., p. 10). Or, les juges ont su définir, a la lumicre
d’une véritable régle de raison™, les termes d’une relation non
seulement pacifiée mais innervée par la volonté commune
d’ordonner, a titre principal, I’ensemble autour d’un impératif
catégorique: la protection des droits fondamentaux. Cette
derniére devient le point focal d’un dialogue qu’informe un
habitus sociétatis et que structurent a 1’instar de la question
préjudicielle ou de la QPC des dispositifs procéduraux dont
les vertus unificatrices ne sont plus a célébrer. Rompant avec
une jurisprudence constamment réitérée, le Conseil constitu-
tionnel a parachevé cette évolution en acceptant, a son tour, de
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drepturile fundamentale apar acum ca un ,,unificator de
loialitate” sau chiar o ,,dizolvare” a antinomiilor (preludm aici
expresii lui L. Scheeck, Le dialogue des droits fondamentaux
en Europe, Fédérateur de loyautés, dissolvant de résistances?,
in E. Bribosia, L. Scheeck, A. Ubeda de Torres, L 'Europe des
Cours: loyautés et résistances, Bruylant, Bruxelles, 2010, p.
19). Fara a fi eliminate in totalitate, riscurile de coliziuni
normative sunt in scadere. Doar foarte logic, fiind vorba de
Judecatori care lucreaza pentru aparitia unei comunitati de valori
de care se atageaza si pe care 0 anima cu 0 preocupare constanta,
empatie si incredere reciproca (in acest sens, M. Verdussen
subliniaza ca ,,drepturile fundamentale nu au sediul materiei
doar in corpusul constitutional, dar, de asemenea, si in
instrumentele internationale”, ceea ce pune in mod inevitabil
problema articuldrii cataloagelor de drepturi, Justice constitu-
tionnelle: Larcier, 2013, p. 121 si urm.). Presedintele [Bruno]
Genevois * a constatat ¢ o coerentd globald a unui univers
juridic devenit multipolar depinde de disciplina la care fiecare
dintre jurisdictiile in cauza este de acord sa se supunad (ibidem,
p. 10). Dar judecatorii au reusit sd defineasca, in lumina unui
veritabil criteriu al caracterului rezonabil **, termenii unei relatii
nu doar pasnice, ci stimulate de vointa comuna de a comanda,
in principal, in jurul un imperativ categoric: protectia drepturilor
fundamentale. Acesta din urma devine punctul focal al unui
dialog care informeaza un habitus sociétatis si care structureaza
dispozitii de procedura legate de trimiterea preliminard sau
chestiunea prioritara de constitutionalitate, ale cdror virtuti
unificatoare nu sunt destinate pentru a sarbatori. Rupand-o cu
o jurisprudentd constant reiteratd, Consiliul Constitutional a

" Fost presedinte de sectie in cadrul Consiliului de Stat francez (n.tr.).
** Original - ,,régle de raison” (r.); cf. si ,,yule of reason” (en.) (n.r.).
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soumettre directement a la Cour de justice une question
préjudicielle (mais remise en question depuis Cons. const., déc.
n° 2013-314 QPC, 4 avr. 2013). Cette évolution a été rendue
possible par I’imprégnation européenne croissante des ordres
juridiques nationaux. En effet, I’ouverture des dispositifs
constitutionnels donne lieu a de fréquentes situations
d’entrelacements normatifs (supra ns 21). Le droit de I’Union
n’est pas seulement une source d’obligation de comportement
a la charge des pouvoirs publics, il informe également la
substance méme du droit interne. Il appartient alors au juge (y
compris constitutionnel) de développer un raisonnement
« conciliatoire » (M. Verdussen, Justice constitutionnelle,
Larcier, 2012, p. 132) au terme duquel, lorsque les dispositions
conventionnelles (/ato sensu) et constitutionnelles forment un
« tout indissociable » (ibid. pp. 136-137), la Cour de justice
devra, le cas échéant, étre saisie d’un renvoi préjudiciel. Pour
reprendre les termes utilisés par la Corte Costituzionale, le droit
de I’Union devient un ’élément constitutif du paramétre de
constitutionnalité” dans le recours en légalité constitutionnelle
formé a titre principal, il “concrétise” les exigences que la
Constitution fixe en ce qui concerne la législation (CJCE, 17
novembre 2009, Presidente del Consiglio dei Ministri c.
Regione Sardegna, C-169/08, pt. 13). Plus largement, le Conseil
affiche sa volonté d’installer avec la Cour une relation
collaborative dont la pérennité dépend toutefois de la confiance
que se portent mutuellement tous les acteurs considérés. Aussi,
la Cour ne doit-elle rien faire qui puisse susciter une réaction
de défiance de la part des juges nationaux. Elle doit notamment
se garder de pécher par exces d’autorité.

Or, on peut s’étonner qu’elle ait récemment retenu une
lecture des rapports de systémes contrariant les efforts déployés
en vue de réduire les préventions nourries a son endroit par
certaines juridictions constitutionnelles (CJUE, 26 février 2013,
Stefano Melloni ¢/ Ministerio Fiscal, C-399/11). Privant
purement et simplement le juge national de faire prévaloir, en
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completat aceastd evolutie prin acceptarea directa a efectuarii
unei trimiteri preliminare la CJUE (sub semnul intrebarii,
incepand cu decizian®2013-314 QPC, 4 aprilie 2013). Aceasta
evolutie a fost posibild prin impregnarea europeana in crestere
a sistemelor judiciare nationale. Intr-adevir, deschiderea
regimurilor constitutionale conduce frecvent la intrepatrunderi
de situatii normative. Dreptul Uniunii Europene nu este doar
un izvor de obligatii de conduita in sarcina autoritatilor publice,
acesta formeaza, de asemenea, substanta legii interne. Atunci
revine judecatorului (inclusiv constitutional) sa dezvolte un
rationament ,,conciliant” (M. Verdussen, Justice constitu-
tionnelle, Larcier, 2012, p. 132), in termenii caruia, in cazul in
care dispozitiile conventionale (in sens larg) si constitutionale
formeaza un ,tot indivizibil” (ibidem, p. 136-137), Curtea
de Justitie, daca este cazul, va trebui sa fie sesizata pentru
pronuntarea unei hotarari preliminare. In termenii utilizati
de Corte Costituzionale, drepul Uniunii Europene devine
un ,,element constitutiv al criteriului de constitutionalitate”
in cadrul actiunii in legalitate constitutionald formulata cu
titlu principal, ,,concretizeazd” cerintele pe care Constitutia
le stabileste in privinta legislatiei (CJCE, 17 noiembrie 2009,
Presidente del Consiglio dei Ministri/Regione Sardegna,
C-169/08, pct. 13). Mai pe larg, Consiliul isi reafirma
angajamentul de a avea cu CJUE o relatie de colaborare a
carei durabilitate depinde 1nsa de increderea pe care o vor
avea unul in celdlalt toti actorii in cauza. De asemenea,
Curtea n-ar trebui sa o faca nimic care ar putea provoca o
reactie de sfidare din partea judecatorilor nationali. Acesta
trebuie sa se abtind, in special in ceea ce priveste excesul
de autoritate.

Dar este surprinzator faptul ca a adoptat recent o intelegere
a raporturilor de sisteme, zddarnicind eforturile de a reduce
prejudecatile hranite impotriva sa de anumite curti
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matiere de remise de personnes jugées par défaut, des
dispositions constitutionnelles plus protectrices que des régles
européennes certes exhaustives mais toujours susceptibles
d’étre vidées de leur substance par la pratique d’un Etat
défaillant, la Cour a fait, en ’espéce, un usage sans doute
inadéquat du principe de primauté. Ce faisant, elle a réintroduit
une dimension hiérarchique dans un espace de dialogue qui
s’était progressivement organis¢ sur la base d’une empathie
réciproque créant ainsi le sentiment de renouer avec une
rhétorique qui avait, en d’autres temps, contribué détourner de
son prétoire certains juges nationaux.

3. Est-ce que le fait que les actes de droit de I’Union euro-
péenne sont déclarés comme étant contraire aux constitutions
nationales influent sur la suprématie du droit de I’Union
européenne ou devrait-il étre autorisé dans certaines
circonstances, par exemple en ce qui concerne le respect des
droits humains fondamentaux? Dans un tel contexte, si la
doctrine de la responsabilité de I’Etat pour violation de la
législation de I’Union européenne soit réexaminée?

On songe inévitablement a la position développée sur ce
point par la Cour constitutionnelle allemande. On sait qu’elle
a laissé en suspens la question de ’attitude qu’elle adopterait
face a un acte pris par I’Union en dehors de ses compétences.
Au risque de la primauté du droit de 1’Union européenne, un
tel acte ne pourrait, en vertu de sa jurisprudence, €tre appliqué
en RFA. Sans revenir sur une doctrine solidement établie, la
Cour de Karlsruhe, dans sa décision du 30 juin 2009 (Lisbonne),
reprend a son compte I’expression « identité constitutionnelle »
précédemment employée par le Conseil constitutionnel.
L’identité constitutionnelle est ici congue par référence aux
composantes matérielles de la souveraineté c’est-a-dire
I’ensemble des moyens sans lesquels un Etat cesserait de
pouvoir prétendre a sa qualité méme (“Staatlichtkeit”). Dans
cette perspective, elle envisage de procéder, le cas échéant, a
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constitutionale (CJCE, 26 februarie 2013, Stefano Melloni/
Ministerio Fiscal, C-399/11). Pur si simplu, privand instanta
nationala sa sustind prevalenta dispozitiilor constitutionale mai
favorabile, in materia judecarii persoanelor in lipsa, Curtea a
realizat, In acest caz, probabil, o utilizare necorespunzatoare a
principiului suprematiei. in acest sens, a reintrodus o
dimensiune ierarhica Intr-un spatiu de dialog care se organizase
treptat, pe baza unei empatii reciproce, creand un sentiment de
revenire la o retoricd ce contribuise, in alte vremuri, la
distragerea atentiei anumitor instante nationale.

3. Credeti ca suprematia absoluta si neconditionata a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sd existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale? Declararea unor acte de drept
primar al Uniunii Europene ca fiind contrarii constitutiilor
nationale afecteazd suprematia dreptului Uniunii Europene
sau poate fi permisd uneori, spre exemplu, prin prisma
respectdrii drepturilor fundamentale ale omului? Ar trebui
reconsideratd, intr-un asemenea context, doctrina raspunderii
statului pentru incdalcarea dreptului Uniunii Europene?

Ne intrebam In mod inevitabil cu privire la pozitia dezvoltatd
asupra acestui punct de catre Tribunalul Federal Constitutional
din Germania. Stim ca a ldsat in suspans problema atitudinii pe
care o va adopta cand se va confrunta cu un act emis de Uniunea
Europeana in afara competentei sale. Cu riscul suprematiei
dreptului Uniunii Europene, in temeiul jurisprudentei sale, un
astfel de act nu ar putea sa se aplice iIn Germania. Fara a reveni
la o doctrina bine stabilita, in decizia sa din 30 iunie 2009
(Lisabona), Curtea de Karlsruhe preia fraza ,,identitatea
constitutionala” folosita anterior de Consiliul Constitutional din
Franta. Identitatea constitutionald este proiectata aici in raport
cu elementele materiale ale suveranitatii, respectiv ansamblul
mijloacelor fara de care un stat inceteaza a invoca aceeasi calitate
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deux types de contréle: un controle d’actes ultra vires destiné
a neutraliser les effets d’un dépassement irrégulier de
compétence par une institution européenne (ce qui inclut la
CJUE)'?!; un contréle de préservation de I’identité constitu-
tionnelle. Dans cette seconde hypothése, le juge protégerait le
“noyau irrévocable de la constitution allemande”!?? en
s’efforgant de rendre infranchissable le seuil au dela duquel la
République fédérale ne pourrait plus exister en tant que
puissance souveraine'%3.

Il me parait trés improbable qu’un tel conflit puisse étre
dénoué par la mise en ceuvre de la responsabilité de 1’Etat
membre considéré. C’est évidemment concevable sur un plan
juridique mais hasardeux tant est forte la charge politique d’une
telle option ...

4. De plus en plus de cours constitutionnelles renvoient
des questions préjudicielles a la Cour de justice de I’Union
européenne. Y at-il, en fait, une hiérarchie, confrontation ou
de coopération pur entre la Cour de justice de I’Union
européenne et les juridictions constitutionnelles?

121 On reléve, a cet égard, que le 31 janvier 2012, ’assemblée pléniére
de I’Ustavni soud (Cour constitutionnelle tchéque) a rendu un arrét
constituant une “premiére” dans I’histoire de la justice européenne. Elle a
en effet considéré que 1’arrét rendu par la Cour de justice le 22 juin 2011
dans I’affaire Landtova (C-399/09) constituait un acte ultra vires, par lequel
la juridiction de I’Union a outrepassé les compétences transférées par la
République tcheque a I’'Union européenne. Sur ce point, voir Reflets, ns 1/
2012, p. 26, http://curia.europa.eu/jcms/upload/docs/application/pdf/
2012-03/fr 2012 _reflets1.pdf.

122 F_C. Mayer, “Rashomon a Karlsruhe”, RTDE, ns 1 /2010, p. 77.

123 Faute d’une définition convergente des éléments composant
I’identité constitutionnelle, un contrdle sur ce point ne manquerait pas de
créer un risque sérieux pour I’uniformité d’application du droit de 1’Union.
Aussi, ce controle d’identité a-t-il probablement peu de chance d’étre mis
en ceuvre tant une décision de non conformité a la constitution s’avérerait
lourde de conséquences juridiques et politiques.
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(,,Staatlichtkeit”). Din aceasta perspectiva, se intentioneaza sa
se procedeze, daca este cazul, la doua tipuri de control: un control
ultra vires, pentru a neutraliza efectele unui exces neregulat de
competentd pentru o institutie europeand (inclusiv CJUE)!!; un
control de conservare a identitatii constitutionale. In aceasti a doua
ipoteza, judecatorul ar proteja ,,nucleul irevocabil al Constitutiei
germane”'?? in lupta de a face de netrecut linia dincolo de care
Republica Federald nu mai poate exista ca putere suverand'?3,
Pare foarte putin probabil ca un astfel de conflict ar putea
fi dezlegat prin punerea in aplicare a raspunderii statului
membru. In plan juridic, acest lucru este, evident, de conceput,
insa riscant data fiind povara politica a unei atari optiuni...

4. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reald
a dreptului primar al Uniunii Europene efectuata de
tribunalele constitutionale ale statelor membre? Existd un
numadr in crestere de tribunale constitutionale care au adresat
intrebari preliminare CJUE. Putem vorbi despre extrema
ratio sau despre un instrument obisnuit de cooperare? In
fapt, exista ierarhie, confruntare sau purd cooperare intre
CJUE si tribunalele constitutionale?

121 Aratam cd, la 31 ianuarie 2012, Plenul Ustavni soud (Curtea
Constitutionala din Republica Cehd) a pronuntat o hotarare care constituia o
»premiera” in istoria justitiei europene. Ea a apreciat ca hotararea CJUE din
22 iunie 2011 din caza Landtova (C-399/09) reprezenta un act ultra vires,
prin care Curtea 1si depdsise competentele transferate Uniunii Europene de
Republica Ceha. A se vedea Reflets, ns 1/2012, p. 26, http://curia.europa.eu/
jems/upload/docs/application/pdf/2012-03/fr_2012_reflets1.pdf.

122 F C. Mayer, Rashomon a Karlsruhe, in RTDE, ns 1 /2010, p. 77.

123 Firid o definitie convergenti a elementelor de identitate
constitutionald, controlul asupra acestui punct ar crea cu sigurantd un risc
grav pentru uniformitatea de aplicare a dreptului Uniunii. De asemenea,
acest control de identitate are, probabil, putine sanse sa fie pus in aplicare,
atat timp cat o decizie de neconformitate a Constitutiei pare plina de
consecinte juridice si politice.
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Le renvoi préjudiciel occupe, dans le systéme des voies de
droit, une place a part, assurant I’autorité uniforme du droit de
1’Union'?*. Procédure sans partie, il repose sur une répartition
des compétences, « aussi simple qu’efficace »'?, entre le juge
national et le juge de Luxembourg. Au premier de saisir la
Cour d’une difficulté liée a la compréhension ou I’appréciation
de la régularité du droit de 1’Union, tandis qu’il revient a la
seconde de « dire le droit ».

L’efficacité¢ du dispositif dépend donc de la vigueur de
I’esprit de coopération animant I’ensemble des acteurs
impliqués, lorsque se dissolvent les antagonismes et se batissent
des principes communs. Comme en témoigne la saisine de la
Cour par le Conseil constitutionnel frangais (dans 1’affaire
Jeremy F., décision 2013-314 P QPC), les juridictions
constitutionnelles n’hésitent plus a se couler dans un espace
de dialogue juridictionnel. La coopération loyale entre
juridictions constitue un standard procédural se nourrissant de
la confiance que se portent réciproquement les parties prenantes
au dialogue. Or, cette confiance ne se décréte pas, elle se
construit ou se gagne. La décision 2013-314 P QPC constitue
de ce point de vue un revirement majeur de la part du Conseil
constitutionnel, attestant de sa capacité a surmonter un certain
nombre de préventions anciennes. Le juge s’est convaincu, au
moins dans certaines limites, de 1’utilit¢ d’un « changement
de paradigme ». En amorgant un aggiornamento que peu
d’observateurs avaient pressenti, le Conseil constitutionnel
rejoint ’avant-garde des tribunaux constitutionnels qui, pour
certains, ont franchi le pas depuis longtemps'?S.

124 CJCE, 16 janvier 1974, Rheinmiihlen, 166/73

125 G. Vandersanden, « La procédure préjudicielle: a la recherche d’une
identité perdue », p. 619

126 11 en va ainsi de la Cour constitutionnelle autrichienne (par ex. CJCE,
3 mai 2003, Wéhlgruppe ..., C-171/01), la Cour constitutionnelle belge (v.
par exemple, CJCE, 26 juin 2007, Ordre des barreaux francophones et
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Trimiterea preliminard ocupa in sistemul de drept, un loc
special, asigurand autoritatea uniforma a dreptului Uniunii
Europene'?*. Procedura se bazeazi pe o repartizare a competentelor
,.simpla si eficientd”!?> intre instantele nationale si Curtea de la
Luxemburg. Primele sesizeaza Curtea cu o dificultate n intelegerea
sau aprecierea legalitdtii dreptului Uniunii Europene, in timp ce
este de competenta celei din urma sa ,,spuna dreptul”’.

Eficacitatea dispozitivului depinde de puterea spiritului
de cooperare in toti actorii implicati, dizolvandu-se
antagonismele si construindu-se principii comune. Dupa cum
reiese din trimiterea adresatd CJUE de Consiliul Constitu-
tional francez (in cauza Jeremy F., decizia 2013-314 P QPC),
curtile constitutionale nu mai ezita sa se strecoare intr-un
spatiu de dialog judiciar. Cooperarea loiald intre instantele
judecdtoresti constituie un standard procedural de incredere
reciproca a pdrtilor interesate la dialog. Cu toate acestea,
increderea nu se hotardste, ci se construieste sau se castiga.
Decizia 2013-314 P QPC este, din acest punct de vedere, un
reviriment al Consiliului Constitutional, care confirma
capacitatea sa de a depasi o serie de vechi prejudecati.
Judecatorul a fost convins, cel putin in anumite limite, de
utilitatea unei ,,schimbari de paradigma”. Prin initierea unui
aggiornamento pe care putini observatori l-au prevazut,
Consiliul Constitutional a intrat in avangarda curtilor
constitutionale care, pentru unii, exista de mult timp'?6.

124 CJCE, 16 ianuarie 1974, Rheinmiihlen, 166/73.

125 G. Vandersanden, La procédure préjudicielle: a la recherche d une
identité perdue, p. 619 [In Mélanges en hommage a Michel Waelbroeck,
Bruylant, Bruxelles, 1999].

126 Este vorba de Curtea Constitutionali din Austria (de exemplu, CJCE,
3 mai 2003, Wdhigruppe, C-171/01), Curtea Constitutionald din Belgia (de
exemplu, CJCE, 26 iunie 2007, Ordre des barreaux francophones et
germanophones, C-305/05; CICE, 1 aprilie 2008, Gouvernement de la
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La CJUE est donc sollicitée a la maniére d’un chef de poste
d’aiguillage qui permet ici au juge constitutionnel de vérifier,
au titre de I’article 88-2 de la Constitution, que le Parlement
n’a pas outrepassé la liberté de moyens que lui conceéde
I’opération de transposition de la décision-cadre.

EnI’espéce, le droit de I’Union apparait comme une norme
d’habilitation (médiate et encadrée) du législateur national.
Pour reprendre les termes utilisés par la Corte Costituzionale,
il est un « élément constitutif du parametre de constitu-
tionnalité »'?7 dans le recours en légalité constitutionnelle
formé a titre principal. Cette dernic¢re souligne que les
dispositions de droit de 1’Union « font fonction de normes
interposées aptes a constituer le paramétre pour déterminer la
conformité de la réglementation régionale a I’article 117,
premier alinéa, de la Constitution [...] ou, plus précisément,
rendent concrétement opérationnel le parametre établi a I’article
117, premier alinéa, de la Constitution [...], avec pour
conséquence une constatation de 1’illégalité constitutionnelle
de la disposition régionale jugée incompatible avec ces
dispositions communautaires »'?%. Le droit de 1’Union
« concrétise » les exigences que la Constitution fixe en ce qui

germanophones, ..., C-305/05; CJCE, 1°" avril 2008, Gouvernement de la
Communauté frangaise, Gouvernement Wallon c. Gouvernement Flamand,
C-212/06), la Cour constitutionnelle de Lituanie (CJCE, 9 octobre 2008,
Julius Sabatuskas, C-239/07), du Tribunal constitutionnel espagnol (CJUE,
26 février 2013, Stefano Melloni ¢/ Ministerio Fiscal, C-399/11), la Cour
constitutionnelle italienne (CJCE, 17 novembre 2009, Presidente del
Consiglio dei Ministri c. Regione Sardegna, C-169/08).

127 Citée par I’ Avocat général J. Kokott (2 juillet 2009, pt. 22), 1a Corte
Costituzionale se référe, a cet égard, a sa jurisprudence, telle qu’elle résulte
des arréts n°s 7/2004, 166/2004, 406/2005, 129/2006 et 348/2007.

128 CJCE, 17 novembre 2009, Presidente del Consiglio dei Ministri c.
Regione Sardegna, C-169/08, pt. 13.
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CJUE este solicitatda asemenea unui acar, in vederea
schimbarii sinelor, care permite aici Curtii Constitutionale sa
stabileasca, in conformitate cu art. 88-2 din Constitutie, faptul
ca Parlamentul nu a depdsit libertatea mijloacelor pe care i-a
oferit-o transpunerea deciziei-cadru.

In acest caz, dreptul Uniunii Europene apare ca o normi
de abilitare (mediata si incadrati) a legiuitorului national. in
termenii folositi de Corte Costituzionale, existd un ,,element
constitutiv al criteriului de constitutionalitate”'?” in cadrul
actiunii in legalitate constitutionala. Corte costituzionale arata
ca, in sesizdrile de constitutionalitate directe, dispozitiile de
drept comunitar ,,au rolul de norme interpuse de naturd sa
constituie parametrul pentru determinarea conformitatii
reglementdrii regionale cu articolul 117 primul paragraf din
Constitutie [...] sau, mai precis, fac in mod concret operational
parametrul stabilit la articolul 117 primul paragraf din
Constitutie [...], ceea ce are drept consecintd constatarea
neconstitutionalitdtii dispozitiei regionale considerate
incompatibile cu aceste dispozitii comunitare”.!?® Dreptul
Uniunii Europene ,,concretizeaza” cerintele pe care Constitutia
le fixeaza cu privire la legislatie. Cu alte cuvinte, si pentru a
reveni la circumstantele cauzei aflate pe rolul Consiliului

Communauté frangaise, Gouvernement Wallon/Gouvernement Flamand,
C-212/06), Curtea Constitutionala din Lituania (CJCE, 9 octombrie 2008,
Julius Sabatuskas, C-239/07), Tribunalul Constitutional din Spania (CJUE,
26 februarie 2013, Stefano Melloni/Ministerio Fiscal, C-399/11), Curtea
Constitutionald din Italia (CJCE, 17 noiembrie 2009, Presidente del
Consiglio dei Ministri/Regione Sardegna, C-169/08).

127 Citatd de avocatul general J. Kokott (2 iulie 2009, pct. 22), Corte
Costituzionale se referd la propria sa jurisprudentd, asa cum reiese din
hotararile nr. 7/2004, 166/2004, 406/2005, 129/2006 si 348/2007.

128 CJCE, 17 noiembrie 2009, Presidente del Consiglio dei Ministri/
Regione Sardegna, C-169/08, pct. 13.
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concerne la législation. Dit autrement et pour en revenir aux
circonstances de 1’affaire soumise au Conseil constitutionnel,
I’appréciation de la conformité a la Constitution de ’article
695-46 CPP, et notamment du point de savoir si la teneur de
cette disposition découle nécessairement des prescriptions de
la décision-cadre, dépend de I’interprétation de celle-ci. Or, la
CJUE est « seule compétente pour ce prononcer a titre
préjudiciel sur une telle question »'%.

Force est alors de constater que I’européanisation croissante
du tissu constitutionnel'*° donne lieu a de fréquentes situations
d’enchissement normatif. Plus qu’une source d’obligation de
comportement, le droit de I’Union informe la substance méme
du droit interne. Il appartient alors au juge (y compris
constitutionnel) de développer un raisonnement
« conciliatoire »'3! au terme duquel, lorsque les dispositions
conventionnelles (lato sensu) et constitutionnelles forment un
« tout indissociable » '3, la Cour de justice devra, le cas échéant,
étre saisie d’un renvoi préjudiciel.

129 Cons. n° 7.

130 v, Constantinesco, Des racines et des ailes, essai sur les rapports
entre droit communautaire et droit constitutionnel, Au carrefour des droits,
Mélanges en [’honneur de Louis Dubouis, Dalloz 2002, sp. p. 314 et s.

131 M. Verdussen, Justice constitutionnelle, Larcier, 2012, p. 132

132 1bid., pp. 136-137
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Constitutional, aprecierea conformitatii cu Constitutia a art.
695-46 CPP *, si in special stabilirea imprejurarii daci, in mod
necesar, continutul acestei dispozitii decurge in mod necesar
din prevederi ale deciziei-cadru, depinde de interpretarea
acesteia. Cu toate acestea, CJUE este ,,competenta doar pentru
a pronunta o hotarare preliminara cu privire la astfel de
chestiuni”!'?’.

Trebuie constatat atunci ca europenizarea in crestere a
tesutului constitutional'3? da nastere unor situatii frecvente de
incadrare normativd. Mai mult decat o sursa de obligatii de
conduita, dreptul Uniunii comunica insdsi substanta legii
interne. Revine atunci judecatorului (inclusiv constitutional)
sa dezvolte un rationament ,,conciliant”!3! in conformitate cu
care, atunci cand dispozitiile conventionale (/afo sensu) si cele
constitutionale formeazi un ,,tot unitar”!32, Curtea de Justitie
trebuie, dacad este cazul, sa fie sesizatd cu o trimitere
preliminara.

* Codul de procedurd penali francez (,,code de procédure pénale” (ft.);
n.tr.).

129 Considerentul nr. 7.

130 v/, Constantinesco, Des racines et des ailes, essai sur les rapports
entre droit communautaire et droit constitutionnel, Au carrefour des droits,
Meélanges en [’honneur de Louis Dubouis, Dalloz 2002, in special p. 314 si
urm.

31 M. Verdussen, Justice constitutionnelle, Larcier, 2012, p. 132.

132 Ibidem, p. 136-137.



FRANCOIS-XAVIER MILLET

Diplomé de I’Institut universitaire européen de Florence,
de I’Ecole de droit de la Sorbonne, de Sciences Po (IEP Paris)
et de I’Université Jean Moulin Lyon 3 ; nommé professeur de
droit public a I’Université des Antilles (pole Guadeloupe) a la
suite du concours d’agrégation (2013-2014) apres avoir été
un an maitre de conférences a l’Université Toulouse 1 Capitole.

Frangois-Xavier Millet a regu le prix « Mauro Cappelletti »
du Conseil constitutionnel (2013) pour sa these intitulée
« L’Union européenne et l'identité constitutionnelle des Etats
membres ». Il s’intéresse particulierement aux rapports entre
ordres juridiques, au droit de I’'Union européenne et au droit
constitutionnel comparé, tant dans leurs aspects pratiques que
théoriques.

Depuis octobre 2015, Frangois-Xavier Millet est détaché
a la Cour de justice de |’Union européenne en tant que

référendaire au sein du cabinet de I’Avocat genéral Michal
Bobetk.

1. What is the most adequate kind of reception of Euro-
pean Union law in the legal order of the Member States,
meaning monism, dualism and legal pluralism?

Monism and dualism are the two classical, ideal-type
theories that were elaborated at the beginning of the 20" century
to grasp the different ways in which external norms may be
received in domestic law. They reflect the specificity of



FRANCOIS-XAVIER MILLET

Doctorat la Institutul Universitar European din Florenta ;
absolvent al Facultatii de drept de la Sorbona, al Sciences Po
(IEP Paris) si al Universitatii ,,Jean Moulin Lyon 3”; numit
profesor de drept public la Universitatea din Antile (polul din
Guadalupe) ca urmare a unui concurs de promovare in postul
de profesor (concours d’agrégation) (2013-2014),; anterior,
conferentiar la Universitatea Toulouse 1 Capitole.

Frangois-Xavier Millet a primit premiul ,, Mauro
Cappelletti” al Consiliului Constitutional [din Franta] (2013)
pentru teza sa intitulata ,,L’Union européenne et l’identité
constitutionnelle des Etats membres”. Domeniul siu de
cercetare a privit preponderent raporturile intre ordini juridice,
dreptul Uniunii Europene si dreptul constitutional comparat,
atdt in aspectele lor practice, cat §i teoretice.

Cu incepere din luna octombrie 2015, Francois-Xavier
Millet este detasat la Curtea de Justitie a Uniunii Europene ca
referent juridic (référendaire) la cabinetul avocatului general
Michal Bobek.

1. Care este forma cea mai adecvati de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Monismul si dualismul sunt cele doua teorii clasice, cu
caracter teoretic, care au fost elaborate la inceputul secolului
XX, pentru a explica diferitele modalitati de integrare a
normelor externe in ordinea juridica internd. Acestea reflecta
specificitatea dreptului international, comparativ cu dreptul
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international law compared with national law. International
law is indeed an odd body of law as it does not have its own
enforcement mechanisms, yet it must rely on the States’
apparatus, namely the executive, the legislative and the
judiciary in order to be fully effective. Although European
Union (EU) law is often described as an autonomous body
of law sharing several features of domestic law, it needs to
be received by the national laws of Europe. This is why
monism and dualism are also relevant to understand how
and to what extent EU law, be it primary law (the treaties)
or secondary law (directives and regulations mainly), apply
in national law.

Dualism assumes the existence of separate, autonomous
and closed legal orders. International law is seen as a foreign
body of law while domestic law, as the law of the land, enjoys
full authority. The States are the only subjects of an
international law that is not directly applicable and whose
provisions lack direct effect. Accordingly, external norms may
not apply as such in domestic law. They shall be applicable
only once they have been transformed into domestic norms
in accordance with the procedures set out by national law.
Legal pluralism is a variant of dualism. It puts more emphasis
on the fact that there are not only two, yet several legal orders
in the world, be they international or domestic. I will therefore
no longer refer to legal pluralism below. Lastly, as far as
monism is concerned, it refers to the existence of a single
legal order made up of sub-orders sometimes called “partial
legal orders”. Under this theory, external norms shall directly
apply as such in internal law. No formal reception of the
former by the latter is needed.

Determining which model is best suited to ensure the
reception of EU law is a normative question that is hard to
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intern. Dreptul international este, intr-adevar, o ramura
particulara de drept, avand in vedere ca nu detine mecanisme
proprii de punere in aplicare, fiind necesar sa se bazeze pe
sistemele statelor, respectiv pe puterile executiva, legislativa
si judecatoreasca, pentru a putea sa isi producd pe deplin
efectele. Desi dreptul Uniunii Europene este descris adesea ca
un corp normativ autonom, care prezinta anumite caracteristici
comune cu dreptul intern, acesta trebuie sa fie integrat in
legislatiile nationale din Europa. Acesta este motivul pentru
care monismul si dualismul sunt relevante si pentru intelegerea
modalitdtii si masurii in care dreptul UE, fie ca este vorba despre
dreptul primar (tratatele), fie despre dreptul secundar (directive
si regulamente, in principal), se aplicd in legislatia nationala.

Dualismul presupune existenta unor ordini juridice
separate, autonome si Inchise. Dreptul international este
considerat un sistem strdin de drept, in timp ce dreptul intern,
ca lege a tarii, beneficiaza de autoritate deplina. Statele sunt
singurele subiecte ale unui drept international care nu este direct
aplicabil si ale cdrui prevederi sunt lipsite de efect direct. In
consecintd, normele externe nu se pot aplica ca atare in dreptul
intern. Acestea sunt aplicabile numai dupd ce au fost
transformate in norme interne, in conformitate cu procedurile
stabilite in legislatia nationala. Pluralismul juridic este o
variantd a dualismului. Acesta pune mai mult accentul pe faptul
ca nu sunt doar doud, ci mai multe ordini juridice la nivel
mondial, fie internationale, fie interne. In cele ce urmeaza, nu
mi voi mai referi astfel la pluralism juridic. In cele din urma,
in ceea ce priveste monismul, acesta se referd la existenta unei
ordini juridice unice, compusa din ordini subordonate, denumite
uneori ,,ordini juridice partiale”. In conformitate cu aceasti
teorie, normele externe se aplica direct, ca atare, in dreptul
intern. Nu este nevoie de o integrare formala a normelor externe
in dreptul intern.

Determinarea celui mai adecvat model pentru asigurarea
integrarii dreptului UE este o chestiune normativa, la care este
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answer. It is indeed very subjective and depends on the
ideological view that one has towards EU law and national
law. As an autonomous, yet not self-sufficient corpus of primary
and secondary norms, European Union laws needs receiving
by the Member States. This notably means that the EU treaties
must be ratified by the Parliament and the President and, above
all, that all EU rules and principles be complied with and
enforced by domestic courts. As repeatedly stated by the Court
of Justice of the European Union (ECJ) itself, the effet utile of
EU law must be ensured. This is the main, if not only objective
that has always been pursued by the Court of Justice in its
judgments. The effet utile is even the raison d’étre of the
doctrines of primacy and direct effect that have early been
elaborated by the Court. Therefore, from the strict point of
view of EU law, the most “adequate” kind of reception will
assumingly be the one guaranteeing the full and swift
effectiveness of EU norms.

In this respect, I doubt that the choice between monism
and dualism is a meaningful and far-reaching one when it comes
to determining the best way to receive EU law. I fail to see to
what extent the first can be better suited that the second or vice
versa. In the first place, one may think that monism would be
a better option. In a monistic country, external norms are applied
as such. There is no need for a cumbersome transformation
into a domestic act. Nevertheless, treaties must somehow be
received, since they usually require ratification by the President
after Parliament’s clearance. In the end, the effectiveness of
EU treaties is always conditional upon parliamentary approval.
Likewise, when it comes to secondary norms, monism or
dualism does not really make a difference. In a dualistic legal
system, directives and regulations will not necessitate to be
turned into domestic laws, yet they will apply as such on the
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greu de oferit un raspuns. Este, Intr-adevar, foarte subiectiva
st depinde de punctul de vedere ideologic adoptat in raport cu
dreptul UE si dreptul national. in calitate de sistem de norme
primare si secundare, autonom, dar nu de sine statator, legislatia
Uniunii Europene are nevoie sa fie integrata de catre statele
membre. Acest lucru inseamna, in special, faptul ca tratatele
UE trebuie ratificate de parlament si de presedinte si, mai presus
de toate, ca toate regulile si principiile UE trebuie respectate si
aplicate de catre instantele nationale. Dupd cum s-a afirmat in
repetate randuri chiar de Curtea de Justitie a Uniunii Europene,
trebuie sa se asigure efectul util [effet utile] al dreptului UE.
Aceasta este principalul, daca nu unicul obiectiv, care a fost
intotdeauna urmarit de Curtea de Justitie In hotararile sale.
Efectul util este chiar ratiunea de a fi [raison d’étre] a
doctrinelor suprematiei si efectului direct care au fost elaborate
anterior de Curte. Prin urmare, strict din punct de vedere al
dreptului UE, cea mai ,,adecvatd” modalitate de integrare va
fi, cel mai probabil, aceea care garanteaza eficacitatea deplina
si rapidd a normelor UE.

In aceasta privinta, ma indoiesc ¢i optiunea dintre monism
si dualism este una semnificativa si de anvergura, atunci cand
vine vorba despre stabilirea celui mai bun mod de a integra
dreptul UE. Nu vad in ce mésura prima varianta poate fi mai
potrivitd decat a doua sau invers. In primul rand, se poate
considera ci monismul ar fi o optiune mai adecvata. Intr-o tara
monista, normele externe sunt aplicabile ca atare. Nu este
necesara o transformare greoaie intr-un act intern. Cu toate
acestea, tratatele trebuie sa fie integrate intr-un anume mod,
din moment ce, de obicei, acestea necesita ratificarea de catre
presedinte, dupa aprobarea parlamentului. In cele din urma,
eficacitatea tratatelor UE este intotdeauna conditionata de
aprobarea parlamentara. De asemenea, atunci cand vine vorba
despre norme secundare, nu existd o diferenta reald intre
monism sau dualism. Intr-un sistem juridic dualist nu este
necesara transpunerea directivelor si a regulamentelor in legi
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basis of the national statute that granted legal force to the
treaty (such as the European Communities Act in the UK or
Ireland). In the specific case of directives, the requirement
to transpose them does not derive from the national
institutional design, yet from the very nature of a directive.
It therefore bears no connection with monism, dualism or
legal pluralism.

Furthermore, monism and dualism are agnostic about the
rank of norms between legal orders. It is not their purpose.
This is why they per se do not help us determine which norm
will apply in case of conflict. In a dualistic system, there should
be no conflict at all as international norms are not applicable
as such. Once the latter have been transformed into domestic
law, they may occupy any rank in the normative hierarchy.
Most of the time they will have legislative value, yet they can
be set at the constitutional level. It is up to each State to decide
and dualism should not have an impact on this highly political,
discretionary choice. By the same token, monism does not
necessarily imply full primacy of international law. For some
scholars, it is even possible to think of monism together with
primacy of national law.

Is there absolutely no real difference, though, between
monism and dualism so that picking the former or the latter
shall be utterly neutral? If we only focus on their purpose, it is
right. If we focus on their spirit as well, the answer is less
straightforward. Monism and dualism are also — and perhaps
mainly — political theories. Beneath the surface, we can find
strong assumptions of a political nature. While dualism, by
sacralising domestic law, hides an absolute approach to state
sovereignty, monism must be grasped either through the lenses
of science or through those of pacifism. One must remember
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interne, dar cu toate acestea, ele se vor aplica ca atare In baza
reglementdrii nationale care a acordat forta juridicd tratatului
(cum ar fi Legea privind Comunitatile Europene in Regatul
Unit sau din Irlanda). In situatia particulara a directivelor,
cerinta de a le transpune nu deriva din arhitectura institutionala
nationald, ci din insasi natura unei directive. Prin urmare, nu
are nicio legaturd cu monismul, dualismul sau pluralismul
juridic.

in plus, monismul si dualismul nu ofer o solutie cu privire
la ierarhizarea normelor intre ordinile juridice. Nu acesta este
scopul lor. Din aceasta cauza, prin ele insele, aceste teorii nu
ne ajutd sa determindm care norma se va aplica in caz de
conflict. Intr-un sistem dualist, nu ar trebui si existe niciun
conflict, avand in vedere ca normele internationale nu sunt
aplicabile ca atare. Odata ce acestea din urma au fost integrate
in dreptul intern, pot ocupa orice rang in ierarhia normativa.
De cele mai multe ori, vor avea caracter legislativ, dar vor
putea stabilite si la nivel constitutional. Este la latitudinea
fiecarui stat de a decide, iar dualismul nu ar trebui sa aiba un
impact asupra acestei alegeri cu un accentuat caracter politic,
discretionar. In acelasi sens, monismul nu implica in mod
necesar suprematia deplind a dreptului international. Pentru
anumiti cercetdtori, este chiar posibil sa ne gandim la monism,
coroborat cu suprematia dreptului national.

Nu exista totusi absolut nicio diferenta reala intre monism
st dualism, astfel incét a alege una dintre solutii are oare un
caracter absolut neutru? Daca ne concentram doar asupra
scopului lor, este adevarat. Daca ne concentram asupra spiritului
lor, raspunsul este mai putin evident. Monismul si dualismul
sunt, de asemenea - si, probabil, in principal - teorii politice. In
esentd, putem regasi considerente puternice de natura politica.
In timp ce dualismul, prin sacralizarea dreptului intern, ascunde
o abordare absoluta fatd de suveranitatea statului, monismul
trebuie nteles fie prin prisma stiintei, fie prin cea a pacifismului.
Trebuie sd ne amintim ca@ dualismul a fost dezvoltat in principal
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that dualism was hammered out mainly by Italian and German
scholars at a time of nationalism and States’ self-assertion
whereas monism was relied on by scholars who were often
mindful of international law seen as the expression of the rule
of law between potentially violent states. Therefore, deciding
on the ways in which EU law should be introduced into state
law is mainly a political one as legal consequences are slim. If
a State is to display its attachment towards international law, it
will resort to monistic settings. If it rather prefers to insist on
its sovereignty, then it will opt for dualism.

2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies — of the
Constitution in domestic legal order — and that specific to the
legal order of the European Union?

Complying with both supremacies sounds like the
impossible mission of squaring a circle. How could we ensure
simultaneously the supremacy of domestic Constitutions and
the primacy of EU law?

Of course, this would not be an issue if the scope of the
norms were different. However, they increasingly overlap. EU
norms are indeed applicable any time when there is a
cross-border element; otherwise, it is a so-called “purely
internal situation” where only domestic law shall apply. Over
time, the ECJ has stretched the scope of application of EU law
beyond the strict realm of EU competences. Even if the
cross-border element is tiny or even sometimes absent, the ECJ
often considers that the case at hand is not tantamount to “a
purely internal situation”. Accordingly, cases in which both
domestic and EU norms may apply are numerous.
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de teoreticieni italieni si germani, intr-un moment de
nationalism si de autoafirmare a statelor, in timp ce monismul
a fost sustinut de teoreticieni care percepeau dreptul
international ca expresie a statului de drept in relatiile dintre
state potential violente. Prin urmare, a decide cu privire la
modalitatile In care dreptul UE ar trebui sd fie integrat in
legislatia unui stat este in principal o actiune politica, tindnd
seama de consecintele juridice reduse. In cazul in care un stat
opteazd 1n favoarea dreptului international, va recurge la
sistemul monist. Daca acesta prefera mai degraba sa insiste pe
propria suveranitate, atunci va opta pentru dualism.

2. Intr-o logica de sisteme, coexistenta dintre ordinea
Jjuridicd interna si ordinea juridicd externd este sau nu este
una concurentd? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
Jjuridice a Uniunii Europene?

Respectarea ambelor suprematii sund ca misiunea
imposibild de a incadra un cerc. Cum am putea asigura simultan
atat suprematia constitutiilor nationale, cat si si suprematia
dreptului Uniunii Europene?

Desigur, acest lucru nu ar fi o problema in cazul in care
domeniile de aplicare a normelor ar fi diferite. Ele se suprapun
totusi din ce in ce mai mult. Normele UE sunt, intr-adevir,
aplicabile in orice moment atunci cand exista un element
transfrontalier; In caz contrar, existd o asa-numita ,,situatie pur
internd”, cand se aplicd numai dreptul intern. De-a lungul
timpului, CJUE a extins domeniul de aplicare a dreptului UE
dincolo de sfera stricta a competentelor UE. Chiar daca
elementul transfrontalier este redus sau chiar, in unele cazuri,
inexistent, CJUE considera adesea ca speta respectiva nu poate
fi considerata ca ,,0 situatie pur internd”. Prin urmare, cauzele
in care se pot aplica atit normele interne, cét si cele ale UE
sunt numeroase.
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In this context, national judges face ever more cases in
which they have to determine whether to apply domestic norms
or EU norms. Ifthe two sets of norms lead to the same outcome,
courts do not necessarily need to opt for one or the other
although they would be well advised to do so for the sake of
legal certainty. If, however, domestic and EU norms contradict
each other, judges will be bound to choose. The situation will
vary, though, depending on whether the applicable norms are
rules or principles, to use the now famous summa divisio. If
they are principles, both the supremacy of the Constitution and
the primacy of EU law could possibly be safeguarded since
competing principles, which are not construed in an absolute,
clear-cut fashion, shall be balanced. The outcome can therefore
be equally favourable to the domestic constitutional principle
and to the EU principle. However, if the applicable norms are
rules, a more or less equal balance between them will not be
reached. Rules are indeed so specific that the judicial answer
will often, if not always, be black and white: the EU rule will
outweigh the domestic rule or vice versa. In this very hard
case, judges will have no choice but come to come to an
unequivocal decision on rank between norms. It flows from
this that it will then be quite impossible to accommodate the
supremacy of the Constitution with the primacy of EU law.

Nevertheless, there are at least two ways of handling this
issue that could eventually lead to a satisfactory outcome
pleasing both sides. The first way relates to constitutional
identity as a means to settle the constitutional conflict. National
constitutional identity is indeed equally protected by EU law
and by domestic law and can therefore serve as a bridge between
both legal orders. Under Article 4(2) TEU, the Union is to
respect the national identity of the Member States that is
inherent in their constitutional and political structures. It is not
far-fetched to understand that, in the exercise of its
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In acest context, judecitorii nationali se confrunti cu tot
mai multe cauze in care trebuie sa stabileasca care norme se
aplica, cele interne sau cele ale UE. In cazul in care cele doui
seturi de norme conduc la acelasi rezultat, instantele nu trebuie
neaparat sa opteze pentru unul dintre ele, desi ar trebui sa faca
acest lucru din ratiuni de securitate juridicd. Dacad, totusi,
normele interne si ale UE se contrazic reciproc, judecatorii
vor fi obligati sa aleaga. Situatia va fi diferitd, insa, daca
normele aplicabile sunt reguli sau sunt principii, putand fi
utilizat celebrul principiu summa divisio. In cazul principiilor,
atat suprematia constitutiei, cat si prevalenta dreptului UE ar
putea fi, eventual, protejate, avand in vedere ca principiile
concurente, care nu sunt interpretate intr-un mod absolut si
clar, vor fi puse in balantd. Prin urmare, rezultatul poate fi la
fel de favorabil atdt pentru principiul constitutional intern, cdat
si pentru principiul UE. Cu toate acestea, in cazul in care
normele aplicabile sunt reguli, nu se va putea atinge un echilibru
mai mult sau mai putin egal intre acestea. Regulile sunt
intr-adevar atat de specifice, Incat raspunsul judiciar va fi de
multe ori - daca nu chiar intotdeauna - unul clar: regula UE va
prevala asupra regulii interne sau invers. In aceastd mare
dificultate, judecatorii nu vor avea alta solutie decat sa ia o
decizie fara echivoc cu privire la ierarhizarea normelor. Rezulta
astfel ca va fi aproape imposibila corelarea suprematiei
constitutiei cu prevalenta dreptului UE.

Exista totusi cel putin doua moduri de a gestiona aceastd
problemad, care ar putea conduce in cele din urma la un rezultat
satisfacator pentru ambele parti. Prima cale se referd la
identitatea constitutionala ca un mijloc de a rezolva conflictul
constitutional. Identitatea nationald constitutionala este,
intr-adevar, protejata atat de dreptul UE, cat si de dreptul intern
si poate reprezenta asadar o punte de legatura intre cele doua
ordini juridice. In temeiul art. 4 alin. (2) TUE, Uniunea are



316 Evropean Union Law and the Constitutional Courts of the Member States. Interviews

competences, the EU should safeguard the constitutional
identity of its Member States. In parallel, several constitutional
courts in Europe — such as France, Germany, Poland and the
Czech Republic — have recently put forward a new type of
reservations aiming at limiting EU integration on the basis of
constitutional identity, i.e. the most crucial and distinctive
features deriving from their Constitution. Since these very
reservations seem to be accepted as part of EU law by virtue of
Article 4 TEU, this suggests that the constitutional provisions,
which enjoy a higher status in domestic law, are vindicated by
the very law of the European Union. As a consequence, the
latter does still enjoy primacy while the former remain supreme
(for further developments, let me refer to my L 'Union
européenne et l’identité constitutionnelle des Etats membres,
LGDJ-Lextenso, 2013).

The second way to reconcile competing claims on
supremacy relates to the adoption of a formalistic —as opposed
to a substantive — definition of legal supremacy itself. It is
indeed not necessarily the case that the supreme norm will be
the one, if any, which prevails in concrete cases. Formally
speaking, a norm such as a Constitution may give authority to
all EU norms. On the one hand, in practical terms, the latter
norms will always have precedence over all possible domestic
norms when conflicts arise, like in the Netherlands. On the
other hand, in theoretical terms, it is the Constitution, being
the empowering norm on the basis of which EU law applies,
that will enjoy formal, if not substantive supremacy. German
scholars distinguished in this respect between
Anwendungsvorrang and Geltungsvorrang, i.e. primacy
regarding the actual application of norms and primacy regarding
their validity. This distinction is not the mere product of
intellectual speculation. It enabled for instance the Spanish
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obligatia de a respecta identitatea nationala a statelor membre,
intrinseca structurilor lor constitutionale si politice. Este posibil
sa intelegem c4, in exercitarea competentelor sale, UE ar trebui
sa protejeze identitatea constitutionala a statelor sale membre.
In paralel, mai multe instante constitutionale din Europa - cum
ar fi cele din Franta, Germania, Polonia si Republica Ceha - au
ridicat recent un nou tip de rezerve care vizeaza limitarea
integrarii in UE, pe baza identitatii constitutionale, respectiv
caracteristicile cele mai importante si distinctive care decurg
din constitutiile lor. Deoarece aceste rezerve par a fi acceptate
ca parte a dreptului UE, in temeiul art. 4 TUE, acest lucru
sugereaza ca dispozitiile constitutionale, care se bucura de un
statut mai nalt in dreptul intern, sunt justificate chiar in baza
dreptului Uniunii Europene. In consecinti, acesta din urma se
bucura incd de suprematie, in timp ce prevederile
constitutionale raman superioare (pentru detalii, permiteti-mi
sa fac referire la lucrarea mea ,,L. ’Union européenne et [’identité
constitutionnelle des Etats membres”, LGDJ-Lextenso, 2013).

Cel de-al doilea mod de a reconcilia opiniile divergente
referitoare la suprematie se referd la adoptarea unei definitii
formale - spre deosebire de o definitie substantiald - a
suprematiei juridice. Intr-adevir, nu este necesar ca norma
suprema sa fie cea care prevaleaza in cazuri concrete. Formal
vorbind, o norma cum ar fi constitutia poate conferi autoritate
tuturor normelor UE. Pe de o parte, in termeni practici, aceste
din urma norme vor avea Intotdeauna prioritate fata de toate
normele interne in caz de conflict, cum ar fi in Tarile de Jos.
Pe de alta parte, din punct de vedere teoretic, constitutia, in
calitate de norma de abilitare pe baza careia se aplica dreptul
UE, este cea care se va bucura de suprematie formala, daca nu
de una materiald. Cercetatorii germani disting in acest sens
intre Anwendungsvorrang si Geltungsvorrang, adica
suprematia in ceea ce priveste aplicarea efectiva a normelor si
suprematia in ceea ce priveste validitatea lor. Aceasta distinctie
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Constitutional Tribunal in its ruling on the European
Constitutional Treaty to come to the conclusion that primacy
of EU law was not exclusive of supremacy of the Spanish
Constitution. If such an approach admittedly remains very
abstract, it still serves the purpose of squaring the circle in the
European legal space.

3. Do you think that absolute and unconditional su-
premacy of European Union law has influenced in a decisive
manner the case law of the constitutional courts of the Mem-
ber States? Should there be any requirements to employ le-
gal norms of the European Union and the case law of the
Court of Justice of the European Union by constitutional
courts?

The ECJ has always been adamant on the absolute and
unconditional supremacy of EU law over national law and has
often been criticized for such a rigid approach. Nevertheless,
as Justice Pierre Pescatore put it, supremacy is presumably an
“existential” condition of EU law as a set of norms that is
common to all the Member States and, for that reason, shall
apply to them equally. No Member State should therefore bring
up its own constitutional provisions to hamper the full and
effective application of EU law throughout Europe. This has
had obvious effects on the case law of ordinary courts, in
particular as regards the relationship between EU norms and
domestic statutes. National judges have gradually accepted that
the former shall take precedence over the latter, including when
the statutes were “younger” than the norms of the EU. Such a
step was already a major one in jurisdictions, such as France
or the UK, that have always been so keen on their national
Acts of Parliament, which represent no less than the people’s
general will there. When it comes to the relationship between
EU law and the Constitutions of the Member States, the issue
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nu este simplul produs al unor speculatii intelectuale. Aceasta
a permis, spre exemplu, ca Tribunalul Constitutional Spaniol,
in hotararea sa privind Tratatul de instituire a unei Constitutii
pentru Europa, sa ajunga la concluzia ca suprematia dreptului
UE nu excludea suprematia Constitutiei spaniole. Chiar daca
o astfel de abordare, desigur, raimane foarte abstracta, serveste
incd scopului de a incadra cercul in ordinea juridica europeana.

3. Credeti ca suprematia absolutd si neconditionatd a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sd existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

CJUE a fost intotdeauna ferma cu privire la suprematia
absoluta si neconditionata a dreptului UE asupra dreptului
national si a fost deseori criticatd pentru o astfel de abordare
rigidd. Cu toate acestea, astfel cum s-a exprimat judecatorul
Pierre Pescatore, suprematia este probabil o conditie
»existentiala” a dreptului UE, privit ca un set de norme comune
tuturor statelor membre si, din acest motiv, este aplicabila
acestora Tn mod egal. Prin urmare, niciun stat membru nu ar
trebui sa invoce propriile dispozitii constitutionale pentru a
impiedica aplicarea deplind si efectivd a dreptului UE in
intreaga Europa. Acest lucru a avut efecte evidente asupra
jurisprudentei instantelor de drept comun, in special in ceea ce
priveste relatia dintre normele UE si reglementarile interne.
Judecdtorii nationali au acceptat treptat ca primele prevaleaza
asupra celor din urma, inclusiv in cazul in care reglementarile
au fost mai recente decat normele UE. Un astfel de pas a fost
deja unul major 1n acele jurisdictii, precum Franta sau Regatul
Unit, care au fost intotdeauna atasate de actele nationale emise
de Parlamentele acestor tari, care reprezintd nici mai mult nici
mai putin decat vointa generala a poporului. Cand vine vorba
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has become even more salient because of the admittedly unique
nature of Constitutions. Unlike ordinary courts whose task is
to uphold the law in general, the main mission of constitutional
courts in Europe is to enforce the Constitution. It is therefore
no surprise that they have shown reluctance to apply EU law
when this entailed the disapplication of the Constitution that
they are entrusted to protect.

One might have initially thought that the substantive
ambits of Constitutions and EU law were different and,
therefore, that they did not overlap to a significant extent. It
was rather true in the past in view of the mainly economic
content of EU treaties. It has later become less and less right
since, first, fundamental rights have pervaded EU law, thereby
“constitutionalizing” it and, secondly, the European Union
has gradually acquired important competences beyond the
economic field. Accordingly, clashes between the two have
become all the more likely. Yet, it must be noted from the
outset that constitutional courts have not always been
distrustful towards EU law. They have increasingly shown
their willingness to apply EU norms, even to the expense of
the Constitution sometimes. In this sense, one may argue that
EU law has had a great deal of influence on constitutional
courts, although the latter only partially accept to give full
effect to EU law.

Firstly, constitutional courts have accommodated the
requirements deriving from EU law. In particular, they have
gradually reduced the scope of review of EU acts. We know
indeed that the ECJ’s Foto Frost ruling precluded the Member
States’ courts from assessing the lawfulness of any EU
secondary norm with regard to domestic law. It is only
incumbent on the ECJ to do so (with regard to EU primary law
only). This has led several constitutional courts to suspend their
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de relatia dintre dreptul UE si constitutiile statelor membre,
problema a devenit mai importanta din cauza caracterului unic,
evident, al constitutiilor. Spre deosebire de instantele de drept
comun, a caror sarcind este de a respecta legea in general, principala
misiune a curtilor constitutionale din Europa este de a aplica
constitutia. Prin urmare, nu este surprinzator ca acestea au avut
reticente in a aplica dreptul UE, atunci cand acest lucru ar determina
neaplicarea constitutiei pe care aveau rolul de a o proteja.

S-ar fi putut considera initial cad domeniile de aplicare, de
ordin material, a constitutiilor si dreptului UE erau diferite si,
prin urmare, ca nu se suprapuneau intr-o masura semnificativa.
Acest lucru a fost adevarat in trecut, avand in vedere continutul
in principal economic al tratatelor UE. Aceasta interpretare a
devenit ulterior din ce in ce mai putin corectd, deoarece, in
primul rand, drepturile fundamentale au fost introduse in dreptul
UE, ,,constitutionalizandu-1" astfel si, in al doilea rand, Uniunea
Europeana a dobandit treptat competente importante, dincolo
de domeniul economic. In consecintd, conflictele dintre cele
doua ordini au devenit din ce in ce mai probabile. Cu toate
acestea, trebuie sa se constate de la inceput ca tribunalele
constitutionale nu au avut intotdeauna suspiciuni fatd de dreptul
UE. Ele au demonstrat din ce in ce mai mult dorinta de a aplica
normele UE, uneori in detrimentul constitutiei. Se poate
argumenta, in acest sens, cd dreptul UE a avut o influenta
importantd asupra curtilor constitutionale, desi acestea din urma
accepta doar partial sa confere efect deplin dreptului UE.

In primul rand, curtile constitutionale au respectat cerintele
care decurg din dreptul UE. In special, acestea au redus treptat
sfera de aplicare a controlului actelor UE. Cunoastem,
intr-adevar, cd hotararea CJCE Foto Frost se opunea ca
instantele judecatoresti din statele membre sd controleze
legalitatea oricarei norme secundare UE in raport cu dreptul
intern. Aceasta atributie revenea numai CJCE (exclusiv in
privinta legislatiei primare a UE). Acest lucru a condus la
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review of EU directives or regulations. In Germany for instance,
the Federal Constitutional Court admitted back in 1986 that it
should refrain from exercising a fundamental rights review of
those acts so long as the EU would offer an adequate and similar
protection of the rights deriving from the Grundgesetz (see the
seminal Solange 2 case). In 2010, it also decided in Honeywell
not to declare ultra vires an EU act that would not seriously
upset the vertical distribution of competences to the expense
of Member States’ competences. In France now, the Conseil
constitutionnel does not assess the compatibility with the
Constitution of laws transposing EU directives unless they run
against rules and principles that are inherent in the constitutional
identity of France. Even so, the constituent power may still
amend the Constitution in order to permit the full effectiveness
of EU directives.

Secondly, more and more constitutional courts send
preliminary references to the ECJ, asking for interpretive
guidance or review of the lawfulness of EU secondary norms.
It is already the case in Austria, Belgium, France, Germany,
Italy and Lithuania. In so doing, the constitutional courts of
these countries have accepted the rules of the game by
acknowledging that they are courts within the meaning of
Article 267 TFEU. In this respect, constitutional courts are also
Union courts. They apply EU law and, sometimes, EU law is
even part of domestic constitutional law, like in Austria
regarding the EU Charter of Fundamental Rights or in France
for those acts, such as the European Arrest Warrant, that have
necessitated an amendment to the Constitution. This is certainly
changing the day-to-day business of many constitutional courts,
which are not alone at the apex of judicial hierarchies, yet must
share this place with the ECJ that will help or even substitute
them in adjudicating cases.
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situatia In care mai multe curti constitutionale si-au suspendat
controlul directivelor sau regulamentelor UE. In Germania, de
exemplu, Curtea Constitutionald Federala a recunoscut in 1986
ca ar trebui sa se abtind de la efectuarea unui control al acelor
acte, din perspectiva drepturilor fundamentale, atat timp cat
UE ar oferi o protectie adecvata si similara a drepturilor care
decurg din Grundgesetz (a se vedea cauza Solange 2). In 2010,
aceasta instantd a decis, de asemenea, in cauza Honeywell, sa
nu declare ultra vires un act al UE care nu ar afecta in mod
semnificativ repartizarea verticald a competentelor in
detrimentul competentele statelor membre. In prezent, in
Franta, Consiliul Constitutional nu examineaza compatibilitatea
legilor de transpunere a directivelor cu Constitutia, cu exceptia
cazului in care acestea contravin regulilor si principiilor
intrinseci identitatii constitutionale a Frantei. Puterea legislativa
poate modifica totusi in continuare Constitutia pentru a permite
eficacitatea deplina a directivelor UE.

In al doilea rand, din ce in ce mai multe curti constitutionale
trimit catre CJUE cereri avand ca obiect pronuntarea unor
hotarari preliminare, solicitdnd orientari pentru interpretarea
sau controlul legalitdtii normelor secundare ale UE. Acesta este
deja cazul Austriei, Belgiei, Frantei, Germaniei, Italiei si
Lituaniei. Ca rezultat al acestor actiuni, curtile constitutionale
ale acestor tari au acceptat regulile jocului, recunoscand ca ele
au calitatea de instante, in sensul art. 267 TFUE. In acest sens,
curtile constitutionale sunt, de asemenea, instante ale Uniunii.
Acestea aplica dreptul UE si, uneori, dreptul UE face chiar
parte din dreptul constitutional intern, cum ar fi in Austria cu
privire la Carta drepturilor fundamentale a UE sau in Franta
pentru acele acte, cum ar fi mandatul european de arestare,
care au impus o modificare a Constitutiei. Acest lucru aduce,
cu sigurantd, o schimbare a situatiei curente a mai multor curti
constitutionale, care nu sunt singure la varful ierarhiilor
judiciare, dar trebuie sa Tmparta acest loc cu CJUE, instanta
care le va ajuta sau chiar substitui in judecarea cauzelor.
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However, such a shift is not a one-way process. The
domestic constitutional case law has also affected the ECJ itself.
For example, the ECJ decided in 1969/1970 to incorporate
fundamental rights in EU law, in part because the German
Federal Constitutional Court was reluctant to give up its review
power for the sake of EU law primacy. Besides, the ECJ is not
indifferent to constitutional court rulings. For instance, in the
Melki case on the priority character of the question prioritaire
de constitutionnalité (OPC) in France, the ECJ proved rather
lenient towards the QPC and did not hesitate to qualify its
Simmenthal judgment, probably in order to display its
willingness to cooperate with the Conseil constitutionnel. More
generally, it is unlikely that the ECJ will overlook national
constitutional judgments that upheld EU treaties only after
interpreting some of their provisions in conformity with the
Constitution (see below). In so doing, constitutional courts
defined the red lines that European institutions ought not to
cross. This is especially so in France when it comes to laicité
or indivisibility of the Republic.

Now, should there be any requirements to employ legal
norms of the European Union and the case law of the Court of
Justice of the European Union by constitutional courts? It must
be pointed out that some already exist, both in EU law and in
domestic law. In EU law, Article 4(3) TEU contains the
principle of sincere cooperation, sometimes referred as mutual
trust: “the Union and its Member States shall, in full mutual
respect, assist each other, in carrying out tasks which flow
from the Treaties. The Member States shall take any
appropriate measure, general or particular, to ensure fulfilment
of the obligations arising out of the Treaties or resulting from
the acts of the institutions of the Union”. This principle creates
clear obligations on the part of national bodies in order to
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O astfel de schimbare nu este totusi un proces
unidirectional. Jurisprudenta internd in domeniul constitutional
a afectat, de asemenea, chiar CJUE. De exemplu, CJCE a decis
in 1969/1970 sa includa drepturile fundamentale in dreptul UE,
in parte deoarece Tribunalul Constitutional Federal German a
fost reticent in a renunta la puterea sa de control, in favoarea
suprematiei dreptului UE. In plus, CJUE nu este indiferentd
fatd de hotararile curtilor constitutionale. Spre exemplu, in
cauza Melki, privind caracterul prioritar al chestiunii prioritare
de constitutionalitate [question prioritaire de constitutionnalité
/ QPC] din Franta, CJUE s-a dovedit a fi destul de permisiva
fata de QPC si nu a ezitat si modereze propria hotarare
Simmenthal, probabil pentru a-si arata disponibilitatea de a
coopera cu Consiliul Constitutional. In sens mai general, este
putin probabil ca CJUE sa nu ia in considerare hotararile
constitutionale nationale care sustin tratatele UE doar dupa
interpretarea unor dispozitii ale acestora, in conformitate cu
constitutia (a se vedea mai jos). In acest sens, curtile
constitutionale au definit limitele pe care institutiile europene
nu ar trebui sa le incalce. Acest lucru este cu atat mai mult
valabil in Franta, atunci cand vine vorba de laicitatea [laicité]
sau de indivizibilitatea Republicii.

In acest cadru, ar trebui si existe cerinte pentru a invoca
normele juridice ale UE si jurisprudenta CJUE de catre curtile
constitutionale? Trebuie subliniat faptul cd unele exista deja,
atat in dreptul UE, cét si in dreptul intern. In dreptul UE, art. 4
alin. (3) TUE consacra principiul cooperarii loiale, denumit
uneori incredere reciproca: ,, Uniunea si statele membre se
respectd si se ajutd reciproc in indeplinirea misiunilor care
decurg din tratate. Statele membre adopta orice masura
generala sau speciala pentru asigurarea indeplinirii
obligatiilor care decurg din tratate sau care rezulta din actele
institutiilor Uniunii”. Acest principiu creeazd obligatii clare
din partea autoritatilor nationale, in vederea garantarii efectului
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guarantee the effet utile of any EU norm. This may obviously
not be sufficient if the objective is to ensure full effectiveness
of EU law and, possibly, primacy over all constitutional
provisions. Presumably to better fulfil this objective, many
Constitutions comprise so-called Europe clauses, i.e. provisions
dedicated to the relationship of each Member State with the
EU. Through these provisions, the EU acquires constitutional
status and also gains increased legitimacy. They can then be
invoked in order to facilitate compliance with EU law. In France
for instance, we can find ad hoc provisions alongside a general
one, namely Article 88-1 under which “the Republic shall
participate in the European Union constituted by states which
have freely chosen to exercise some of their powers in common
by virtue of the Treaty on European Union and on the Treaty
on the Functioning of the European Union, as they result from
the treaty signed in Lisbon on 13 December 2007”. Initially,
this was a mere declaratory provision, yet the Conseil
constitutionnel deduced from it a requirement to transpose EU
directives. Naturally, nothing impedes it in the future to find
other obligations behind Article 88-1.

Against this backdrop, I doubt that we should go further
than general provisions on the EU in national Constitutions. It
is first and foremost up to ordinary courts to enforce EU law.
Therefore, one can wonder why constitutional courts should
have a specific status set in stone, compelling them to apply
EU law no matter what. This would be neither very useful, nor
appropriate as it would clumsily place constitutional courts in
a subservient position for the sake again of primacy of EU
law. The relationship between EU law and national
Constitutions is a highly sensitive one. It seems better to trust
judges, be they European or domestic, to find compromises so
that no one will feel alienated by the other. Accordingly, a
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util al oricarei norme UE. Acest lucru poate sa nu fie, in mod
evident, suficient, in cazul in care obiectivul este de a asigura
eficacitatea deplina a legislatiei UE si, eventual, suprematia
asupra tuturor dispozitiilor constitutionale. Probabil pentru a
indeplini mai bine acest obiectiv, multe constitutii cuprind
asa-numitele clauze privind Europa, respectiv dispozitii
dedicate raporturilor fiecarui stat membru cu UE. Prin
intermediul acestor prevederi, UE dobandeste statut
constitutional si castiga, de asemenea, o legitimitate sporita.
Ele pot fiapoi invocate in scopul facilitarii respectarii dreptului
UE. In Franta, spre exemplu, putem regisi dispozitii ad-hoc,
alaturi de o dispozitie generald, si anume art. 88-1 conform
caruia,, Republica participa la Uniunea Europeand constituitd
din state care au ales in mod liber sa isi exercite o parte din
competentele lor in comun in temeiul Tratatului privind
Uniunea Europeana si Tratatului privind functionarea Uniunii
Europene, astfel cum rezulta din Tratatul semnat la Lisabona
la 13 decembrie 2007 . Initial, aceasta a fost o simpla dispozitie
cu caracter declarativ, dar Consiliul Constitutional a
interpretat-o ca fiind o cerinta de a transpune directivele UE.
Desigur, nimic nu-l impiedica ca in viitor sa identifice alte
obligatii rezultate in temeiul art. 88-1.

In acest context, ma indoiesc ca ar trebui si se mearga mai
departe de dispozitii generale privind UE 1in constitutiile
nationale. Este, in primul rand, obligatia instantelor de drept
comun de a pune 1n aplicare dreptul UE. Prin urmare, ne putem
intreba de ce curtile constitutionale ar trebui sa aibd un statut
special, clar definit, care le obliga sa aplice dreptul UE in orice
situatie. Acest lucru nu ar fi nici foarte util, nici adecvat,
deoarece ar pune curtile constitutionale intr-o pozitie de
subordonare, in favoarea tot a dreptului UE. Relatia dintre
dreptul UE si constitutiile nationale este una extrem de
sensibila. Pare mai adecvat sa se acorde incredere judecatorilor,
europeni sau nationali, pentru a identifica compromisurile,
astfel incAt nimeni sa nu se simti indepartat de celalalt. In
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broadly phrased provision such as Article 88-1 in France is
probably better suited than an extremely controversial provision
that would, say, state that EU law takes precedence over any
conflicting provision of national law, including the Constitution
itself. This kind of legal statement is to be found in the
Constitutions of full-fledged federal States, such as Germany,
Switzerland or the US. However, although the EU is
indisputably a Federation of its own kind, it is not a sovereign
State. Besides, EU Member States would never accept to be
reduced to Swiss cantons or German Ldnder, above all when
the case law in these very jurisdictions show that the primacy
principle in federal States is not even applied stringently when
local constitutional provisions are at stake.

4. Does the fact that acts of European Union law are
declared contrary to national constitutions affect the su-
premacy of European Union law or should it be allowed in
certain circumstances, for example in what concerns the com-
pliance with the fundamental human rights? In such a con-
text, should the doctrine of state liability for breaching Euro-
pean Union law be reconsidered?

Prima facie, it seems obvious that EU secondary norms
that are declared contrary to national Constitutions affect the
supremacy of EU law. More generally, it affects the uniform
application and the effet utile of these norms. This is actually
why, in 1987, the Foto Frost ruling mentioned above precluded
domestic courts from declaring EU norms invalid. Back in
1970, the ECJ had already made clear in the Internationale
Handelsgesellschaft judgment that the validity of EC measures
could only be judged in the light of Community law and could
not be affected by allegations that they ran counter to funda-
mental rights as formulated by Member State Constitutions.
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consecintd, o dispozitie formulata in termeni generali, cum ar
fi art. 88-1 in Franta este, probabil, mai potrivita decat o
prevedere extrem de disputata care ar prevedea, spre exemplu,
faptul ca dreptul UE are prioritate fata de orice dispozitii
contrare ale legislatiei nationale, inclusiv chiar ale constitutiei.
Acest tip de afirmatie juridica se regaseste in constitutiile
statelor federale consacrate, cum ar fi Germania, Elvetia sau
Statele Unite ale Americii. Desi UE este indiscutabil o federatie
unici, nu este totusi un stat suveran. In plus, statele membre
ale UE nu ar accepta sa fie reduse la cantoane elvetiene sau
landuri germane, mai ales in cazul in care chiar jurisprudenta
din aceste jurisdictii aratd ca principiul suprematiei in statele
federale nici nu se aplicd cu strictete atunci cand prevederile
constitutionale locale sunt in discutie.

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteaza
suprematia dreptului Uniunii Europene sau poate fi permisa
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina raspunderii statului pentru
incalcarea dreptului Uniunii Europene?

La prima vedere, pare evident ca normele secundare ale
UE, care sunt declarate contrare constitutiilor nationale
afecteazd suprematia dreptului UE. Mai general, aceasta
afecteaza aplicarea uniforma si efectul util al acestor norme.
Acesta este de fapt motivul pentru care, in 1987, hotararea Foto
Frost mentionata mai sus, impiedica instantele nationale sa
invalideze normele UE. Anterior, in 1970, CJCE a clarificat,
prin hotararea Internationale Handelsgesellschaft, ca
validitatea masurilor comunitare ar putea fi apreciata numai in
lumina dreptului comunitar si nu ar putea fi afectata de sustineri
conform carora acestea ar fi contrare drepturilor fundamentale
statuate in constitutiile statelor membre.
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Yet, because of the particular significance of fundamental
rights in any constitutional legal order, it is debatable nowadays
whether the ECJ should not leave more leeway to domestic
courts so that they could possibly declare EU norms invalid
when they infringe some fundamental rights enshrined in the
national Constitution. This would certainly not be a minor step
for the ECJ. It is therefore understandable that it would be highly
reluctant to go down this slippery road since this could unravel
the whole judicial construction of Europe. Furthermore, it seems
rather pointless to leave such a wide discretion to national courts
at a time when EU and national human rights do overlap a
great deal. Why not “simply” trust the ECJ to properly do the
job? This is however not that “simple” when there is no such
overlap.

Today, the stumbling block lies in those provisions of
national Constitutions — be they connected with human rights
or not — that are very specific and not part of the common
constitutional traditions that are shared by most EU Member
States, in other words their constitutional identity. If some more
specific provisions of national Constitutions are to be
safeguarded in front of EU law, it would probably be better
suited, by virtue of Article 4 TEU, to entrust the ECJ itself
with the power to declare fully or partly invalid an EU act that
breaches a domestic Constitution rather than empowering a
national court to do so. Of course, only the most meaningful
and unique constitutional provisions of a State could justify
the invalidity of an EU secondary norm since primacy, unity
and effectiveness of EU law would otherwise be too much
threatened. As to human rights specifically, Article 53 of the
EU Charter of Fundamental Rights seemed to allow for a
priority application of those domestic human rights that are
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Cu toate acestea, din cauza importantei deosebite a
drepturilor fundamentale in orice ordine juridica constitutionala,
este discutabil, in prezent, dacd CJUE nu ar trebui sa lase mai
multd autonomie instantelor nationale, astfel incat acestea sa
poata sa declare, eventual, normele UE ca fiind lovite de nulitate
atunci cand acestea incalca unele drepturi fundamentale stipulate
in constitutia nationald. Acest lucru nu ar fi cu sigurantd un pas
minor pentru CJUE. Prin urmare, este de inteles ca ar fi extrem
de reticente in a merge pe acest drum alunecos, deoarece acest
lucru ar putea conduce la destramarea intregii constructii judiciare
a Europei. In plus, pare mai degraba inutil s se ofere instantelor
nationale o astfel de marja larga de apreciere, intr-un moment in
care UE si drepturile omului de la nivel national se suprapun
intr-o masurd semnificativa. De ce sa nu avem ,,pur si simplu”
incredere in CJUE sa 1si indeplineascd in mod corespunzator
atributiile? Acest lucru nu este nsa atat de ,,simplu”, atunci cand
nu exista nici o astfel de suprapunere.

Astazi, obstacolul se afla in acele dispozitii ale constitutiilor
nationale — indiferent ca sunt legate de drepturile omului sau
nu — care sunt foarte specifice si nu fac parte din traditiile
constitutionale comune impartdsite de majoritatea statelor
membre ale UE, cu alte cuvinte identitatea lor constitutionala.
Daca unele dispozitii mai specifice ale constitutiilor nationale
trebuie sa fie protejate in raport cu dreptul UE, ar fi, probabil,
mai potrivit, in temeiul art. 4 TUE, sa se incredinteze chiar
CJUE competenta de a declara nul, total sau partial, un act al
UE care incalcd prevederile unei constitutii nationale, mai
degraba decat sa se abiliteze o instanta nationald sa faca acest
lucru. Desigur, numai dispozitiile constitutionale cele mai
relevante si specifice ale unui stat ar putea justifica nulitatea
unei norme secundare UE, avand in vedere ca, in caz contrar,
suprematia, unitatea si eficacitatea dreptului UE ar fi puse in
pericol substantial. In ceea ce priveste specificitatea drepturilor
omului, art. 53 din Carta drepturilor fundamentale a UE pare sd
permita o aplicare prioritara a acestor drepturi ale omului interne,
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better protected by the national Constitution rather than by EU
law. One could then think that it was permitted under the EU
treaties to give precedence to domestic human rights in such
circumstances. Yet, the ECJ largely neutralized this provision
in the Melloni case by restricting it to cases that are not yet
entirely determined by EU law. It has to be noted nevertheless
that the judges in Luxemburg have often proved rather lenient
towards national standards of human rights protection in their
internal market case law. The famous Omega ruling is a very
good illustration of this. Jeremy F. — that was delivered on the
Conseil constitutionnel’s preliminary reference — can also be
mentioned, among other judgments, in the area of freedom,
security and justice. It therefore seems that the ECJ does not
want to tie its hands but prefers to implicitly relax its primacy
principle on a case-by-case basis.

As to the doctrine of state liability for breach of EU law,
it would not necessarily need reconsidering in the context of
a domestic constitutional provision prevailing over an EU
act. Naturally, if domestic courts unilaterally decide to hinder
the application of EU norms by virtue of their Constitution,
Member States will be held liable unless the breach is not
sufficiently serious. I fail to see why the conditions of state
liability should be relaxed given that such a move on the part
of domestic courts would be utterly uncooperative. However,
if the ECJ is involved to such an extent that it decides itself
whether an EU norm is invalid because, say, it violates the
constitutional identity of a State, there would then be no
breach of EU law since this would be done by an EU
institution (the ECJ) on the basis of an EU provision, namely
Article 4 TEU, in conjunction or not with Article 53 Charter.
In that case, there would be no need to re-examine the
conditions of state liability.
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care sunt mai bine protejate de constitutia nationald decat de
dreptul UE. S-ar putea considera atunci ca a fost permis, in
temeiul tratatelor UE, sd se acorde prioritate aplicarii acelor
drepturi ale omului nationale in astfel de circumstante. In cauza
Melloni, CJUE a neutralizat totusi, in mare parte, aceasta
dispozitie, limitdnd-o la cauzele care nu sunt incd guvernate in
intregime de dreptul UE. Trebuie sd se constate totusi ca
judecatorii din Luxemburg s-au dovedit a fi de multe ori mai
degrabd indulgenti fata de standardele nationale de protectie a
drepturilor omului in jurisprudenta lor din domeniul pietei
interne. Celebra hotarare Omega este un foarte bun exemplu in
acest sens. Jeremy F. — care a fost pronuntata ca raspuns la o
trimitere preliminara introdusa de Consiliul Constitutional —
poate fi, de asemenea, mentionata, printre alte hotarari in
domeniul spatiului de libertate, securitate si justitie. Prin urmare,
se pare ca CJUE nu doreste sa se limiteze, preferand sa atenueze
implicit propriul sau principiu al suprematiei, de la caz la caz.

Doctrina raspunderii statului pentru incalcarea dreptului
UE nu ar trebui neaparat sa fie reconsideratd in contextul unei
dispozitii constitutionale interne care prevaleaza asupra unui
act al UE. Desigur, in cazul in care instantele nationale decid
in mod unilateral sa Tmpiedice aplicarea normelor UE 1n temeiul
constitutiei tarii lor, statele membre vor fi trase la raspundere,
cu exceptia cazului in care incdlcarea nu este suficient de grava.
Nu reusesc sa inteleg de ce conditiile responsabilitatii statelor
ar trebui sa fie atenuate, dat fiind ca un atare pas din partea
instantelor nationale ar fi extrem de necooperant. Cu toate
acestea, 1n cazul in care CJUE este implicata intr-o asemenea
masura Incat sda decida dacd o norma UE nu este valida,
deoarece, sa zicem, incalca identitatea constitutionald a unui
stat, nu ar fi vorba atunci de nicio incalcare a dreptului UE,
deoarece acest lucru ar fi realizat de o institutie UE (CJUE), in
temeiul unei dispozitii UE, si anume art. 4 TUE, coroborat sau
nu cu art. 53 din Carti. In acest caz, nu ar mai fi nevoie de
reexaminarea conditiilor rdspunderii statului.
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5. Has in principle the national constitutional judge an
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

Assessing the position of constitutional courts vis-a-vis the
ECJ is no easy task. On the one hand, constitutional courts
could be seen as inferior compared with the ECJ. The fact that,
as last instance courts, they are bound to make preliminary
references to the ECJ and that they must follow its
pronouncements on the interpretation or the validity of EU law
can lead to this conclusion. Many Eurosceptic scholars strongly
criticized what they considered to be the expression of mere
subservience of supposedly legitimate constitutional courts
vis-a-vis a supposedly illegitimate — or at least less legitimate
— ECIJ. On the other hand, constitutional courts may also seem
to be in a higher position since they can have the very last
word despite a contrary judgement of the ECJ. As any other
national court, they are meant to comply with ECJ rulings.
Nevertheless, we cannot rule out situations in which they decide
not to respect them. This was already the case in the Czech
Republic with the Landtova judgment. This might also happen
soon in Germany with the Outright Monetary Transactions
decision of the European Central Bank that triggered the first
preliminary” reference of the FCC. In such circumstances,
Member States would be held liable for the breach of EU law
if it is deemed sufficiently serious. However in practice, politics
may ultimately prevail and the actual last word will then lie
not even within the constitutional court, yet within the national
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5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reali
a dreptului primar al Uniunii Europene efectuata de
tribunalele constitutionale ale statelor membre?

Evaluarea pozitiei curtilor constitutionale fata de CJUE
nu este o sarcind usoard. Pe de o parte, curtile constitutionale
ar putea fi vazute ca inferioare comparativ cu CJUE. Faptul
cd, in calitate de curti de ultimd instanta, ele sunt obligate sa
trimita catre CJUE cereri avand ca obiect pronuntarea unor
hotarari preliminare si sa respecte hotararile acesteia cu privire
la interpretarea sau validitatea dreptului UE, poate conduce la
aceastda concluzie. Multi cercetatori eurosceptici au criticat
puternic ceea ce ei considera a fi expresia unei subordonari a
curtilor constitutionale, considerata legitima, in raport cu CJUE,
considerata mai putin legitima. Pe de alta parte, curtile
constitutionale pot parea, de asemenea, a se situa intr-o pozitie
mai avantajoasd, deoarece acestea pot avea ultimul cuvant, in
pofida unei hotdrari contrare a CJUE. Ca orice altd instanta
nationald, ele au obligatia de a se conforma hotararilor CJUE.
Nu putem exclude totusi situatiile in care curtile decid sa nu le
respecte. Aceasta s-a intamplat in Republica Ceha, cu hotararea
Landtova. Acest lucru s-ar putea, de asemenea, intampla in
curand in Germania, cu decizia privind tranzactiile monetare
directe ale Bancii Centrale Europene, care a declansat prima
trimitere din partea Tribunalului Constitutional Federal
German, avand ca obiect pronuntarea unei hotarari cu titlu
preliminar”. In asemenea circumstante, statele membre ar fi
trase la raspundere pentru Incélcarea dreptului UE in cazul in
care se considera ca respectiva incalcare este suficient de grava.
Cu toate acestea, in practicd, politica poate prevala in cele din

* Hotirarea Curtii de Justitie din 16 iunie 2015, Gauweiler i altii,
cauza C-62/14, EU:C:2015:400 (n.tr.).
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Government in the diplomatic arena. Naturally, a peaceful
functioning of the European Union requires mutual respect
and equality between the different actors. In the end, the
constitutional courts that decided to seek a ruling from the
ECJ did not feel compelled to do so by Article 267 TFEU,
yet they did it willingly. The EC]J itself, although it does
not have to, legally speaking, often tend to be more lenient
when it comes to salient national constitutional provisions,
as shown for instance by the Sayn-Wittgenstein or Jeremy
F. cases. In so doing, they try not to upset the constitutional
courts.

As briefly mentioned earlier, constitutional courts do
sometimes interpret EU treaties. It is the case in France between
their adoption and their ratification on referral from the
President of the Republic, the Prime Minister, the President of
one or the other House or from a certain number of MPs. When
examining their compatibility with the Constitution, they may
have to interpret themselves the treaties, as they cannot seek at
this stage the ECJ’s guidance under Article 267 TFEU.
Certainly, their interpretations should have some kind of
persuasive authority for the ECJ, especially in the case of
conform interpretations through which a treaty that would
otherwise be deemed unconstitutional was saved. Strictly
speaking, the ECJ is not bound by these constructions.
However, it would be unwise to go against them in subsequent
rulings since this would be tantamount to infringing some
national red lines. If the judges in Luxemburg were to utterly
disregard those red lines, constitutional courts could retaliate
later on. Constitutional courts and the ECJ can be on an equal
footing only if they take each other into consideration.
Cooperation must therefore be the key word, otherwise the
whole edifice will collapse.



Dreptul Uniunii Europene si Tribunalele Constitutionale ale Statelor membre. Interviuri 337

urma, in realitate, ultimul cuvant neapartinand nici macar curtii
constitutionale, ci guvernului national, In cadru diplomatic.
Desigur, o functionare pasnica a Uniunii Europene impune
respect reciproc si egalitate intre diferitii actori. In cele din
urma, curtile constitutionale care au decis sa solicite o hotarare
din partea CJUE nu au fost obligate sa faca acest lucru prin
prisma art. 267 TFUE, ci au facut-o de buna voie. CJUE insasi,
desi nu era obligata punct de vedere legal, a avut de multe ori
tendinta sd fie mai permisiva atunci cand vine vorba de
dispozitiile constitutionale nationale importante, asa cum s-a
intamplat, spre exemplu, in cauzele Sayn-Wittgenstein sau
Jeremy F.. Actionand in acest mod, ea incearca sd nu
contrarieze curtile constitutionale.

Astfel cum am mentionat pe scurt mai inainte, curtile
constitutionale interpreteaza uneori tratatele UE. Acesta este
cazul 1n Franta, intre momentul adoptarii si ratificarii tratatelor,
la sesizarea presedintelui Republicii, prim-ministrului,
presedintelui unei camere sau a unui anumit numar de
parlamentari. Cand examineaza compatibilitatea acestora cu
Constitutia, ele ar putea fi obligate sd interpreteze tratatele,
deoarece nu pot solicita, la acest stadiu, orientari din partea
CJUE, in temeiul art. 267 TFUE. Desigur, interpretarile lor ar
trebui sa aiba o anumita autoritate de convingere in fata CJUE,
in special in cazul unor interpretari conforme prin care un tratat
care altfel ar fi considerat neconstitutional, a fost mentinut. in
sens restrictiv, CJUE nu este legata de aceste opinii. Cu toate
acestea, nu ar fi intelept sa se decida in mod contrar in hotararile
ulterioare, deoarece acest lucru ar Tnsemna incilcarea unor
limite nationale. In cazul in care judecitorii din Luxemburg ar
fi in dezacord total cu aceste limite, curtile constitutionale ar
putea lua ulterior masuri de retorsiune. Curtile constitutionale
si CJUE pot fi pe picior de egalitate doar in cazul in care se iau
reciproc in considerare. Prin urmare, cooperarea trebuie sa fie
cuvantul cheie, in caz contrar intregul edificiu se va prabusi.
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6. More and more constitutional courts make prelimi-
nary references to the CJEU. Could we speak of a extrema
ratio or of a common instrument for cooperation? Is there in
fact a hierarchy, confrontation or pure cooperation between
the CJEU and the constitutional courts?

We have already given hints about how to answer these
questions. The practise of sending references to the ECJ by
constitutional courts is rather new. However, most occurrences
suggest that it is not an extrema ratio, yet it is gradually
becoming an instrument of cooperation. When constitutional
courts face a case involving a tricky issue pertaining to EU
law, they will no longer act only as constitutional courts but
also as Union courts. If the case at hand requires an
interpretation of EU law or the appreciation of the validity of a
secondary norm, it is good judicial policy not to interfere in
the first place and leave the job to Union judges. It goes without
saying that, on receiving the ECJ’s answer, the constitutional
courts could decide to hinder the application of EU law not on
EU grounds, yet on constitutional grounds. Those courts remain
indeed the ultimate wardens of the Constitution, which can of
course entail a confrontation with the ECJ. However, if all
actors behave responsibly, there should be only cooperation
and balanced compromises between them. As some scholars
put it, the relationships between the EU and national
Constitutions cannot be hierarchical, yet they must be
heterarchical in the European legal space.



Dreptul Uniunii Europene si Tribunalele Constitutionale ale Statelor membre. Interviuri 339

6. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existi ierarhie, confruntare sau puri
cooperare intre CJUE si tribunalele constitutionale?

Am oferit deja indicii despre cum sa se raspunda la aceste
intrebari. Practica sesizarii CJUE cu trimiteri preliminare de
curtile constitutionale este relativ noua. Cele mai multe situatii
sugereaza totusi ca nu este o extrema ratio, acestea devenind
totusi un instrument de cooperare. In cazul in care curtile
constitutionale se confrunta cu o cauza care implica o problema
delicata referitoare la dreptul UE, ele nu vor mai actiona
exclusiv ca instante constitutionale, ci si ca instante ale Uniunii.
Daca cauza respectiva necesita interpretarea dreptului UE sau
aprecierea validitatii unei norme secundare, este o buna practica
judiciara sa nu se implice de la inceput si sa lase aceasta decizie
pentru judecitorii Uniunii. In mod evident, la primirea
raspunsului CJUE, curtile constitutionale ar putea decide sa
impiedice aplicarea dreptului UE din motive care nu tin de
argumente legate de UE, ci in temeiul unor ratiuni de natura
constitutionala. Aceste curti raman intr-adevar gardienii
supremi ai constitutiei, lucru care poate genera, desigur, un
conflict cu CJUE. Cu toate acestea, daca toate partile implicate
se comporta cu responsabilitate, ar trebui sa existe o cooperare
si un compromis echilibrat. Astfel cum se exprima unii
cercetatori, relatia dintre UE si constitutiile nationale nu poate
fi una ierarhica, dar ele trebuie s fie ierarhizate in ordinea
juridica europeana.
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1. What is the most adequate kind of reception of
European Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

Some authors argue that the different patterns observed in
the judicial reception of the European Union law throughout
the Member States could be explained with the diversity of
legal cultures (Maher, 1994: 238) (Mare, 1999: 233) (Claes,
2006: 261), namely the influence of dualism conceptions in
some Member States (Bebr, 1981: 682) or the existence of a
Constitutional Court and/or constitutional review mechanisms.
However, Members States with dualistic traditions, such as
Germany of Belgium, did not have a harder reception of the
principles of direct effect or supremacy when compared with
Member States with monist systems, like France (Alter, 1998:
231, 232). Moreover, the existence of a Constitutional Court
was also not decisive. The Italian Constitutional Court struggled
for many years to accept lower courts” competence to trump
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1. Care este forma cea mai adecvatd de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Unii autori sustin cad diferitele modele observate pentru
receptarea judiciara a dreptului Uniunii Europene in toate statele
membre ar putea fi explicate prin diversitatea culturilor juridice
(Maher, 1994:238) (Mare, 1999:233) (Claes, 2006:261),
respectiv influenta conceptiilor dualiste in unele state membre
(Bebr 1981:682) sau existenta unei curti constitutionale si/sau
a unor mecanisme de control constitutional. State membre cu
traditii dualiste, precum Germania sau Belgia, nu au dovedit
totusi o receptare mai dificila a principiilor efectului direct sau
suprematiei in comparatie cu statele membre cu sisteme de tip
monist, cum este Franta (Alter, 1998:231,232). Mai mult decat
atat, nu a fost decisiva existenta unei curti constitutionale.
Curtea Constitutionala italiana a luptat multi ani pentru a
accepta competenta instantelor de a lasa neaplicat dreptul
national in cazul in care prevederile sale veneau in conflict cu
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national law that conflicted with European Union law'*3. The
German Constitutional Court recognized this competence as
early as 1971134,

For the above reasons, and except for the unlikely event of
an unconditional constitutional recognition both of the primacy
of EU law and the authority of the European Court of Justice,
it is very hard — and mostly irrelevant given the constitutional
nature of the EU legal order — to determine which mechanism
of reception better suits the domestic incorporation of European
Union law.

2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the
Constitution in domestic legal order - and that specific to the
legal order of the European Union?

In the “Internationale Handelsgesellschaft” case, the
European Court of Justice (ECJ) declared the supremacy of
European Union law over national constitutional law!?>. The
Luxembourg court follows a “European monism” in which it
has always the final say on the resolution of conflicts between
European Union law and national law (Kumm, 1999: 354).
This perspective was rejected by national constitutional courts,
which did not waive the so-called kompetenz-kompetenz to
review the constitutionality of European Union law'3¢. These

133 Case 232/1975, 30 October 1975, “Ministero del commercio con
I’estero”, and case 170/1984, 5 June 1985, “Granital”, both available at
WWwWw.giurcost.org.

134 Case 2 BVR 225/699.06.1971, “Lu’tticke”, Entscheidungen des
Bundesverfassungsgerichtes, 31: 145, n.s 3, a).

BSECJ, 11/70, Internationale Handelsgesellschafi, [1970] ECR 1125, at 4.

136 The most famous case being the “Maastricht decision” of the German
Constitutional Court (2 BvR 2134/92 ¢ 2 BvR 2159/92, Entscheidungen
des Bundesverfassungsgerichtes (1993) 89, p. 155)
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dreptul Uniunii Europene'3?. Tribunalul Constitutional Federal
din Germania a recunoscut aceastd competentd in anul 1971134,
Pentru motivele de mai sus si, cu exceptia cazului putin probabil
al unei recunoasteri constitutionale neconditionate atat a
suprematiei dreptului UE, cat si a autoritatii Curtii de Justitie a
Uniunii Europene, este foarte dificild — si mai ales lipsita de
relevantd, avand in vedere natura constitutionald a ordinii
juridice a UE — determinarea celui mai adecvat mecanism
pentru incorporarea in legislatia interna a dreptului Uniunii.

2. Intr-o logicd de sisteme, coexistenta dintre ordinea
Jjuridica internd si ordinea juridicd externd este sau nu este
una concurentd? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifici ordinii
Jjuridice a Uniunii Europene?

In cauza Internationale Handelsgesellschaft, CJCE a
declarat suprematia dreptului Uniunii Europene asupra
dreptului constitutional national'3®. Curtea de la Luxemburg
urmeaza un ,,monism european”, in care aceasta are intotdeauna
ultimul cuvant cu privire la solutionarea conflictelor dintre
dreptul Uniunii Europene si dreptul national (Kumm,
1999:354). Aceasta perspectiva a fost respinsa de tribunalele
constitutionale nationale, care nu renuntd asa-numita
kompetenz-kompetenz pentru controlarea constitutionalitatii
dreptului Uniunii Europene'3®. Aceste pozitii au fost contestate

133 Cauza 232/1975, Ministero del commercio con I’estero, hotirarea
din 30 octombrie 1975, si cauza 170/1984, Granital, hotdrarea din 5 iunie
1985, ambele accesibile la pagina web www.giurcost.org.

134 Cauza2 BvR 225/699.06.1971, “Lu’tticke”, Entscheidungen des
Bundesverfassungsgerichtes, 31: 145, nr.3, a).

135 Cauza 11/70, Internationale Handelsgesellschaft, EU:C:1970:114.

136 Cea mai faimoasi cauzi a fost Maastricht a Tribunalului
Constitutional Federal din Germania (2 BvR 2134/92 e 2 BvR 2159/92,
Entscheidungen des Bundesverfassungsgerichtes (1993) 89, p. 155).
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positions have been challenged in the last two decades by a
pluralist (for some dualist) perspective on legal integration, to
which I adhere. The latter is based on the idea that the European
Union and national legal orders have different “rules of
recognition” (in the hartian sense) without that having to
necessarily determine a conflict of applicable norms
(MacCormick, 1993: 8, 9), namely if courts in both legal orders
respect common principles and rules of what Miguel Maduro
described as “contrapunctual law” (Maduro, 2003).

3. Do you think that absolute and unconditional
supremacy of European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts?

Legal integration in the European Union develops through
a complex cooperative process that includes several national
and supranational actors, namely the Constitutional Courts and
the European Court of Justice. In effect, the European Union
legal order has been, to a large extent, a byproduct of a judicial
dialogue between national and European judges that revolves
essentially on an ongoing “negotiation” over the interpretation
of legal norms (Alter, 2001: 38). A good example of this was
the incorporation in the case law of the ECJ of fundamental
principles of the national legal systems, such as the protection
of fundamental rights, which came right after the proclamation
of unconditional primacy'3’. The outcome of this process of
“cross-fertilization has been the creation of community of legal

37ECJ, 11/70, Internationale Handelsgesellschaft, [1970] ECR 1125,
at 4.
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in ultimele doud decenii printr-o perspectiva pluralista (pentru
unii dualistd) asupra integrarii, la care personal ader. Acesta
din urma se bazeaza pe ideea ca Uniunea Europeand si ordinile
juridice nationale au diferite ,,reguli de recunoastere” (in sens
hartian), fara a determina in mod necesar un conflict de norme
aplicabile (MacCormick, 1993:8, 9), si anume daca instantele
din ambele ordini juridice trebuie sd respecte principiile si
normele comune pe care Miguel Maduro le-a descris ca fiind
»dreptul contrapunctual” (Maduro, 2003).

3. Credeti ca suprematia absoluta si neconditionatd a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sd existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

Integrarea in Uniunea Europeand se dezvolta printr-un
proces de cooperare care include mai multi actori nationali si
supranationali, respectiv curtile constitutionale si Curtea de
Justitie a Uniunii Europene. Intr-adevir, ordinea juridica a
Uniunii Europene a fost, in mare masurd, un produs secundar
al unui dialog judiciar intre judecatorii nationali si europent,
care presupune, in esenta, o ,,negociere” in curs de desfasurare
cu privire la interpretarea normelor juridice (Alter, 2001:38).
Un bun exemplu in acest sens a fost incorporarea in
jurisprudenta CJUE a principiilor fundamentale ale sistemelor
juridice nationale, cum ar fi protectia drepturilor fundamentale,
care a aparut imediat dupa proclamarea suprematiei
neconditionate'3’. Rezultatul acestui proces de imbogitire
reciproca a fost crearea unor comunitati de actori juridici

137 Cauza 11/70, Internationale Handelsgesellschaft, EU:C:1970:114.
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actors committed to the development of a “quasi-federal” legal
order (Chalmers, 1997: 164).

4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
the supremacy of European Union law or should it be allowed
in certain circumstances, for example in what concerns the
compliance with the fundamental human rights? In such a
context, should the doctrine of state liability for breaching
the European Union law be reconsidered?

The European Union legal order has a very sophisticated
system of protection of fundamental rights based on the Charter
of Fundamental Rights of the European Union, the European
Convention for the Protection of Human Rights and
Fundamental Freedoms and the constitutional traditions
common to the Member States (article 6 of the Treaty of the
European Union). That means that Constitutional Courts cannot
unilaterally review the constitutionality of European Union law
acts. Instead, in those cases where they found a possible breach
of a European Union legal act vis-a-vis the national system of
protection of fundamental rights there is an obligation to submit
a validity preliminary reference to the ECJ. Given the systemic
compatibility of the protection of fundamental rights between
the Union and the Member States the ECJ should in principle
declared the invalidity of that act. Only in the unlikely event
that the ECJ does not trump an European Union law act that
beaches fundamental principles of the rule of law, such as the
fundamental rights that flow from common constitutional
traditions, may a Constitutional Court, as a last resort, assume
a systemic break in the coherence between the national and
the European legal orders and decide not to apply the European
Union legal act in question. However, such a decision would
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angajati in dezvoltarea unei ordini juridice ,,cvasifederale”
(Chalmers 1997:164).

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazai
suprematia dreptului Uniunii Europene sau poate fi permisda
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina raspunderii statului pentru
incalcarea dreptului Uniunii Europene?

Ordinea juridica a Uniunii Europene are un sistem foarte
sofisticat de protectie a drepturilor fundamentale, intemeiat pe
Carta drepturilor fundamentale a Uniunii Europene, Conventia
europeand pentru apararea drepturilor omului si a libertatilor
fundamentale, precum si pe traditiile constitutionale comune
ale statelor membre (art. 6 TUE). Asta inseamna ca tribunalele
constitutionale nu pot controla in mod unilateral
constitutionalitatea actelor de drept al Uniunii Europene. In
schimb, in cazurile In care au gasit o posibila incalcare de
dreptul UE a sistemului national de protectie a drepturilor
fundamentale ale Uniunii Europene, exista o obligatie de a
efectua o trimitere preliminara in validitate la CJUE. Avand in
vedere compatibilitatea sistemicd a protectiei drepturilor
fundamentale Intre Uniune si statele membre, CJUE ar trebui,
in principiu, sa constate nulitatea actului. Numai in cazul putin
probabil in care CJUE nu inlatura un act de drept al Uniunii
Europene care se abate de la principiile fundamentale ale
statului de drept, cum ar fi drepturile fundamentale care decurg
din traditiile constitutionale comune, un tribunal constitutional
ar putea, in ultimad instantd, sa isi asume o ruptura sistemica in
coerenta dintre ordinile judiciare europene si nationale si sd nu
aplice actul juridic al Uniunii Europene in cauza. O atare decizie
ar deschide totusi in mod inevitabil calea pentru raspunderea
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inevitably open the path for a state liability and an infringement
procedure actions.

The above considerations could also be made mutatis
mutandis in what regards competence issues. Also in those
cases, the Constitutional Courts should give the ECJ a chance
to rule on the matter and only in the event that the latter does
not declare the European Union legal act to breach the principle
of conferral may a Constitutional Court assume the
non-application of that act.

5. Has in principle the national constitutional judge a
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

A plural conception of the relations between the EU legal
order and the national legal orders is only viable through the
establishment of a network of judicial actors composed by the
ECJ and Constitutional Courts. That means recognizing
Constitutional Courts primary competence to interpret European
Union law. Conflicts of competence will not disappear, but will
be seriously mitigated by a judicial dialogue on the interpretation
of legal norms. In the absence of any element of hierarchy, the
opening of channels of communication becomes crucial.
Otherwise, the “contrapunctual system” referred by Miguel
Maduro may easily become a cacophony with dramatic
consequences for the legal protection of individuals in the
European Union (Baquero Cruz, 2007: 20).

6. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
for cooperation? Is there in fact a hierarchy, confirontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?
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statului si pentru o procedurd de constatare a incalcarii dreptului
UE.

Consideratiile de mai sus ar putea fi facute, mutatis
mutandis, s11n ceea ce priveste chestiunile de competenta. De
asemenea, in aceste cauze, tribunalele constitutionale ar trebui
sa ofere o sansd CJUE sa se pronunte in aceastd privintad si
numai in cazul in care aceasta din urma nu declara incélcarea
principiului atribuirii de actul juridic al Uniunii Europene, o
curte constitutionala isi poate asuma neaplicarea acestui act.

5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reali
a dreptului primar al Uniunii Europene efectuati de
tribunalele constitutionale ale statelor membre?

O conceptie pluralista a relatiilor dintre ordinea juridica a
UE si ordinile juridice nationale este viabild numai prin crearea
unei retele de actori judiciari compusd din CJUE si curtile
constitutionale. Asta inseamna a recunoaste competenta
primarad a curtilor constitutionale de a interpreta dreptul Uniunii
Europene. Conflictele de competentd nu vor disparea, dar vor
fi atenuate in mod serios de un dialog judiciar cu privire la
interpretarea normelor. In absenta oricirui element al ierarhiei,
deschiderea de canale de comunicare devine cruciala. In caz
contrar, ,,sistemul contrapunctual” expus de Miguel Maduro
poate deveni cu usurintd o cacofonie cu consecinte dramatice
pentru protectia juridica a indivizilor in Uniunea Europeana
(Baquero Cruz, 2007:20).

6. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existi ierarhie, confruntare sau purd
cooperare intre CJUE si tribunalele constitutionale?
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The preliminary reference procedure is quite simple. It
consists of three phases: (1) the national judge refers a question
to the ECJ whenever it has doubts on the interpretation or the
validity of the applicable European Union law provision, (2)
the ECJ answers through a preliminary ruling and (3) the
national judge applies the ECJ’s preliminary ruling to the
pending case. Article 267 of the Treaty on the Functioning of
the European Union (TFEU) foresee a procedural mechanism
aimed at enabling communication between national courts and
the ECJ. In other words, it works as a “legal bridge” between
European Union and national law. However, the dialogue
enabled by the preliminary reference is in reality very one-side,
as in phase 3 the national court is obliged to apply the ruling of
the ECJ. Failure to do so entails a sufficiently serious breach
of European Union law for the purposes of assessing state
responsibility'*3. For this reason, one could argue that the
preliminary reference procedure is not ideally suited to serve a
constitutional dialogue in the European Union.

Although in the last decade we can find several preliminary
references made by constitutional courts in a “spirit of dialogue”
with the ECJ'3°, the same cannot be said of the preliminary
reference made by the German Constitutional Court in February
2014 concerning the decision of the European Central Bank
(ECB) to implement the Outright Monetary Transaction (OMT)
Program. The German court considers the program unlawful

138 ECJ, C-224/01, Kébler [2003] ECR 1-10239, at 56.

139 This was the case of the preliminary references made by the
constitutional courts of Austria (v. g. ECJ, C-143/99, Adrian-Wien Pipeline,
[2001] ECR 1-8365), Belgium (v. g. ECJ, C-93/97, Fédération Belge des
Chambres Syndicales de Médecins, ASBL, [1997] ECR 1-4837), Italy (ECJ,
C-169/08, Presidente del Consiglio dei Ministri [2009] ECR 1-10821),
Lithuania (ECJ, C-239/07, Sabatauskas, [2008] ECR 1-07523) and Spain
(ECJ, C-399/11 Melloni [2013] ECR).
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Procedura trimiterii preliminare este destul de simpla. Se
compune din trei etape: (1) judecdtorul national trimite o
intrebare la CJUE, de fiecare data cand are indoieli cu privire
la interpretarea sau la validitatea dispozitiei dreptului Uniunii
aplicabile; (2) CJUE raspunde printr-o hotarare preliminara si
(3) judecatorul national aplica hotararea preliminara a CJUE
in cauza pendinte. Art. 267 TFUE prevede un mecanism de
procedura care vizeaza sa permita comunicarea intre instantele
nationale si CJUE. Cu alte cuvinte, acesta functioneaza ca
punte de legatura juridica” intre dreptul UE si dreptul national.
In realitate, dialogul permis de trimiterea preliminari are loc
totusi intr-o singurd directie, intrucat in etapa a treia instanta
nationald este obligatda sa aplice hotararea CJUE.
Imposibilitatea de a face acest lucru presupune o incalcare
suficient de grava a dreptului Uniunii Europene in vederea
evaludrii rispunderii statului'3®. Pentru acest motiv, s-ar putea
sustine ca procedura trimiterii preliminare nu este ideala pentru
a servi unui dialog constitutional in Uniunea Europeana.

Desi, in ultimul deceniu, tribunalele constitutionale au
efectuat mai multe trimiteri preliminare intr-un ,,spirit de
dialog” cu CJUE'*?, nu acelasi lucru se poate spune despre
trimiterea preliminard formulatd de Tribunalul Federal
Constitutional din Germania in februarie 2014 cu privire la
decizia Bancii Centrale Europene (BCE) referitoare la o serie
de caracteristici tehnice ale tranzactiilor monetare definitive
de pe pietele secundare ale obligatiunilor guvernamentale din
cadrul Eurosistemului [programul OMT]. Tribunalul Federal

138 CJUE, C-224/01, Kébler [2003] ECR 1-10239, pct. 56.

139 Este vorba de trimiterile preliminare efectuate de curtile
constitutionale din Austria (spre exemplu, CJCE, C-143/99, Adrian-Wien
Pipeline, [2001] ECR 1-8365), Belgia (spre exemplu, CJICE, C-93/97,
Fédération Belge des Chambres Syndicales de Médecins, ASBL, [1997] ECR
1-4837), Italia (CJCE, C-169/08, Presidente del Consiglio dei Ministri [2009]
ECR 1-10821), Lituania (CJCE, C-239/07, Sabatauskas, [2008] ECR
1-07523) si Spania (CJUE, C-399/11 Melloni [2013] ECR).
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both under national constitutional law and European Union
law and asked the ECJ to declare it ultra vires in violation of
the Treaty no-bailout provision (Article 123 TFEU). On 14
January 2015, the Spanish Advocate General Cruz Vilallon
upheld the general compatibility of the OMT program with
the European Treaties (C-62/14, Gauweiler). However, the
German Constitutional Court hinted that it would declare the
OMT decision to be ultra vires, unless the Court of justice
restricts the current scope of the program. Contrary to what
happened, for instance, in the “bananas saga” in the mid 90’s,
where the German Constitutional Court established an indirect
dialogue with the ECJ on the level of protection of fundamental
rights through the intermediation of lower courts (Claes, 2006:
445), in this case the Karlsruhe court assumed the possibility
of a direct confrontation with the Luxembourg court using the
preliminary reference procedure. We have then a constitutional
crisis in the making that could still be avoided if the ECJ
incorporates some of the concerns of the German Constitutional
court and restrains the current scope of the OMT program. Such
a decision would be most to the prejudice of Member States
like Portugal that have benefited greatly from a more
un-orthodox approach to its monetary competences by the ECB
and could be interpret as vindicating Garrett’s (1992: 557 to
559) argument that the ECJ is a faithful agent of the most
powerful Member States interests.
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Constitutional a considerat ca programul este nelegal, atat in
temeiul dreptului constitutional national, cat si al dreptului
Uniunii Europene, si a solicitat CJUE sa-1 declare ultra vires,
pentru incdlcarea interdictiei privind finantarea monetara
prevazuta la art. 123 TFUE. La 14 ianuarie 2015, avocatul
general spaniol Cruz Vilallon a confirmat compatibilitatea
generald a programului OMT cu tratatele europene (C-62/14,
Gauweiler). Cu toate acestea, Tribunalul Federal Constitutional
din Germania a sugerat ca ar declara decizia ca fiind ultra vires,
cu exceptia cazului in care CJUE restrange domeniul actual de
aplicare a programului. Contrar a ceea ce s-a intamplat, spre
exemplu, in ,,epopeea bananelor”, la mijlocul anilor 1990, cand
Tribunalul Federal Constitutional a instituit un dialog indirect
cu CJUE privind nivelul de protectie a drepturilor fundamentale
prin intermediul instantelor inferioare (Claes, 2006:445), in acest
caz, Tribunalul de Karlsruhe si-a asumat posibilitatea unei
confruntari directe cu Curtea de la Luxemburg, utilizdnd
procedura trimiterii preliminare. Avem apoi o criza
constitutionald n devenire, care ar putea fi evitata daca CJUE ar
include unele dintre preocuparile Tribunalului Federal
Constitutional si ar restrange domeniul actual de aplicare a
programului OMT. O astfel de decizie ar fi in detrimentul unor
statele membre, precum Portugalia, care au beneficiat din plin
de o abordare mai neortodoxd a competentelor sale monetare de
catre BCE si ar putea fi interpretata in apararea argumentului
expus de Garrett (1992:557-559) — potrivit caruia CJUE este un
agent credincios al intereselor celor mai puternice state membre.

Bibliografie

Karen Alter, Explaining National Court Acceptance of
European Court Jurisprudence: a Critical Evaluation of Theories
of Integration, in Anne-Marie Slaughter, Alec Stone Sweet si
Joseph Weiler (ed.), The European Court of Justice and National
Courts. Doctrine and Jurisprudence, Hart, Oxford, 1998.



354 Evropean Union Law and the Constitutional Courts of the Member States. Interviews

Alter, Karen. 2001. Establishing the Supremacy of
European Law — The Making of an International Rule of Law
in Europe. Oxford: Oxford University Press.

Baquero Cruz, Julio, “The Legacy of the Maastricht-Urteil
and the Pluralist Movement”, EUI Working Papers, 13,2007,
1-26

Bebr, Gerhard. 1981. Development of Judicial Control of
the European Communities. The Hague: Martinus Nijhoff.

Claes, Monica. 2006. The National Courts Mandate in the
European Constitution. Oxford: Hart.

Garrett, Geoffrey. 1992. International Cooperation and
Institutional Choice: the European Community’s Internal
Market. International Organization. 46: 533.

Kumm, Mattias. “Who is the Final Arbiter of
Constitutionality in Europe? Three Conceptions of the
Relationship between the German Federal Constitutional Court
and the European Court of Justice and the Fate of the European
Market Order for Bananas”, CML Rev (1999) 36, at 354.

Miguel Maduro, ‘Contrapunctual Law: Europe’s
Constitutional Pluralism in Action’ in Neil Walker (ed.)
Sovereignty in Transition (Oxford: Hart Publishing, 2003)

Mabher, Imelda. 1994. National Courts as European
Community Courts. Legal Studies. 14: 226.

Mare, Thomas de la. 1999. Article 177.s in Social and
Political Context”, The Evolution of EU Law. In Paul Craig
and Grainne de Burca (coord.). 214. Oxford: Oxford University
Press.

MacCormick, Neil “Beyond the Sovereign State”, Modern
Law Review (1993) 56, pp. 8-9.



Dreptul Uniunii Europene si Tribunalele Constitutionale ale Statelor membre. Interviuri 355

Karen Alter, Establishing the Supremacy of European Law
— The Making of an International Rule of Law in Europe, Oxford
University Press, 2001.

Julio Baquero Cruz, The Legacy of the Maastricht-Urteil
and the Pluralist Movement, EUI Working Papers, 13, 2007,
p. 1-26.

Gerhard Bebr, Development of Judicial Control of the
European Communities, Martinus Nijhoff, Haga, 1981.

Monica Claes, The National Courts Mandate in the
European Constitution, Hart, Oxford, 2006.

Geoffrey Garrett, International Cooperation and
Institutional Choice: the European Community’s Internal
Market, in International Organization, 1992, vol. 46, p. 533.

Mattias Kumm, Who is the Final Arbiter of
Constitutionality in Europe? Three Conceptions of the
Relationship between the German Federal Constitutional Court
and the European Court of Justice and the Fate of the European
Market Order for Bananas, in CML Rev, vol. 36, 1999, p. 354.

Miguel Maduro, Contrapunctual Law: Europe’s
Constitutional Pluralism in Action, in Neil Walker (ed.)
Sovereignty in Transition, Hart, Oxford, 2003.

Imelda Maher, National Courts as European Community
Courts, in Legal Studies, vol. 14, 1994, p. 226.

Thomas de la Mare, Article 177 in Social and Political
Context, In Paul Craig si Grainne de Burca (ed.), The Evolution
of EU Law, Oxford University Press, 1999, p. 214.

Neil MacCormick, Beyond the Sovereign State, in Modern
Law Review, vol. 56, 1993, p. 8-9.



JANNE SALMINEN

Janne Salminen holds an LL.M. (1994) an LL.Lic. (1999)
and a Ph.D. (2015) from the University of Turku. He works as
a researcher and lecturer at the Faculty. Previously, he has
worked as a junior lecturer and as a senior lecturer in Public
Law and as an acting professor of European Law. He was
trained on the bench (Raasepori District Court), and he has
worked as a referendary for the Supreme Administrative Court
and the Office of the Chancellor of Justice. Salminen also served
as the legal counsel for the Chancellor of the University of
Turku for several years. Salminen has been the secretary for
the Parliamentary Committee for amending the Constitution
of Finland. Salminen has provided expert opinions to the
Constitutional Law Committee of the Finnish Parliament. Since
2007, he has served as the secretary of the Audit Board of
State.Salminen’s research interests and publications focus on
Finnish constitutional law, the constitutional law of the
European Union, and the Europeanization of Finnish public
law. Selected publications: The Euro Crisis and Its
Constitutional Consequences for Finland: Is There Room for
National Politics in EU Decision-Making? (Together with Pdivi
Leino), 9 European Constitutional Law Review (EuConst) 3/
2013 pp. 451-479; Should the Economic and Monetary Union
be democratic after all? Some reflections on the current crisis
(Together with Pdivi Leino), German Law Journal, 7/2013 pp.
844-868; Sopimus talous- ja rahaliiton vakaudesta — tie
fiskaaliunioniin?, Lakimies Suomalaisen Lakimiesyhdistyksen
aikakauskirja 111 Nr 6/2013 pp. 1076-1098. [Fiscal Compact

— Way to Fiscal Union?]; Europeiska unionen och den



JANNE SALMINEN

Janne Salminen este licentiat al Universitatea din Turku,
Finlanda; in 2015, el a dobandit un titlu de doctor in drept
constitutional la aceeasi universitate. Este cercetdtor si lector
la Universitatea din Turku. Anterior, a lucrat ca asistent si
lector de drept public la aceeasi facultate, dar si ca referent
Jjuridic la Curtea Administrativa Suprema si oficiul Cancela-
rului de Justitie [ Oikeuskansleri]. A fost consilier juridic pentru
cancelarul Universitatii din Turku pentru mai multi ani, dar si
secretar pentru Comisia parlamentara de revizuire a
Constitutiei Finlandei. Salminen a elaborat avize de specialitate
pentru Comisia de drept constitutional a Parlamentului
finlandez. Cercetarile si publicatii sale se concentreaza asupra
dreptului constitutional finlandez, dreptului constitutional al
Uniunii Europene si europenizarii dreptului public finlandez.
Publicatii: “The Euro Crisis and Its Constitutional
Consequences for Finland: Is There Room for National Politics
in EU Decision-Making?” (Pdivi Leino, coautor), in European
Constitutional Law Review (EuConst), vol. 9, nr. 3, 2013 p.
451-479; “Should the Economic and Monetary Union be
democratic after all? Some reflections on the current crisis”
(Pdivi Leino, coautor), in German Law Journal, vol. 7, 2013
p- 844-868; “Sopimus talous- ja rahaliiton vakaudesta — tie
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nationella konstitutionella identiteten (Del II), Europardittslig
tidskrift 4/2013 pp. 715-727. [European Union and the National
Constitutional Identity, in Swedish, Europeiska unionen och
den nationella konstitutionella identiteten (Del 1),
Europardittslig tidskrift 3/2013 pp. 459-480. [European Union
and the National Constitutional Ildentity, in Swedish];
Depillarization and the Shaping of AFSJ, Maastricht Journal
of European and Comparative Law Vol 18(3) 2011 s. 275-302.

1. What is the most adequate kind of reception of
European Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

Somehow, the concepts of monism and dualism have lost
their functionality in explaining the legal situation within the
European Union and its Member States. The reason for this
may be the fact that the context in which these concepts were
developed is in another time and now both as concepts and
theories they are useless and dysfunctional. Instead of them,
for a long time already, I have been inspired by the narratives
of constitutional pluralism in their efforts to explain and maybe
even theorise the legal reality we are currently facing in the
European legal area. However, within the many strains of
constitutional pluralism for me the most interesting attempt, -
first, to describe and, later, even prescribe the constitutional
relations between the European Union and the Integrated States
-, has been the German discussion about the Verfassungsverbund,
composite alliance at the level of constitutions. For me, this
conception as one part of the constitutional pluralist movement
does provide interesting explanations for the current situation.

2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the
Constitution in domestic legal order - and that specific to the
legal order of the European Union?
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si identitatea constitutionald nationala, in limba suedezd] (doua
parti), in Europardittslig tidskrift nr. 3 si 4/2013 p. 459-480,
respectiv 715-727; “Depillarization and the Shaping of AFSJ”,
in Maastricht Journal of European and Comparative Law, vol.
18, nr. 3, 2011, p. 275-302.

1. Care este forma cea mai adecvatd de receptare a
dreptului Uniunii Europene in ordinea juridica a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Intr-un fel, conceptele de monism si dualism nu mai pot
explica situatia juridica din cadrul Uniunii Europene si statelor
membre ale acesteia. Motivul pentru acest lucru poate fi faptul
ca si contextul in care au fost elaborate aceste notiuni se afla in
alt timp, iar acum unele concepte si teorii sunt inutile si
nefunctionale. In loc de acestea, deja de o lunga perioada de
timp, am fost inspirat de lucrarile privind pluralismul
constitutional si eforturile lor de a explica poate chiar o teorie
sau realitate juridicd cu care ne confruntam in prezent in spatiul
juridic european. Printre multele eforturi privind pluralismul
constitutional, pentru mine, cea mai interesantd incercare, in
primul rdnd, de a descrie, iar apoi de a prescrie chiar raporturile
constitutionale dintre Uniunea Europeana si statele membre a
fost discutia germand despre Verfassungsverbund, alianta
compozitd la nivelul constitutiilor. Din punctul meu de vedere,
aceastd conceptie ca parte a miscarii pluraliste constitutionale
ofera explicatii interesante pentru situatia actuala.

2. Intr-o logica de sisteme, coexistenta dintre ordinea
Jjuridica internd si ordinea juridicd externd este sau nu este
una concurenta? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
juridice a Uniunii Europene?
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In the light of my foregoing answer, it will be no surprise
that [ will not underline deep conflicts between the legal orders
and strict separation within the European Union. The legal
orders may be separate but not separable. While the tensions
of course exit and can even be considered useful in the right
hands, the emphasis is put on the interconnections of the legal
orders affected. Thus, mutual reflexivity both in the substance
and the procedure would be the way to overcome the situation.

3. Do you think that absolute and unconditional
supremacy of European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts? Does the fact that acts of European
Union law are declared as being contrary to national
constitutions affect the supremacy of European Union law
or should it be allowed in certain circumstances, for example
in what concerns the compliance with the fundamental
human rights? In such a context, should the doctrine of state
liability for breaching the European Union law be
reconsidered?

In the European Union the uniform interpretation and
application of European Union law is of course of central
importance. The competence to invalidate the acts of the Union
institutions must be at the Court of Justice of the Union.

The same rules, principles and standards apply to all
national Courts. The national Constitutional Courts have an
important role in the European setting, and they can contribute
significantly to the development of the European law as we
have experienced for example during the development of the
general principles of European Union law. The cases they select
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Avand in vedere raspunsul de mai sus, nu este surprizator
faptul cd nu voi sublinia conflicte profunde intre ordinile
juridice si separarea strictd in cadrul Uniunii Europene. Ordinile
juridice pot fi separate, dar nu separabile. In timp ce tensiunile
apar desigur si pot fi considerate chiar utile in anumite
circumstante, accentul se pune pe interconexiunile ordinilor
juridice afectate. Astfel, reflexivitatea reciproca, atat pe fond,
cat si in privinta procedurii, ar putea constitui modalitatea de a
depasi situatia.

3. Credeti ca suprematia absoluta si neconditionata a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sa existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale? Declararea unor acte de drept
primar al Uniunii Europene ca fiind contrarii constitutiilor
nationale afecteazd suprematia dreptului Uniunii Europene
sau poate fi permisd uneori, spre exemplu, prin prisma
respectdrii drepturilor fundamentale ale omului? Ar trebui
reconsideratd, intr-un asemenea context, doctrina raspunderii
statului pentru incdilcarea dreptului Uniunii Europene?

In Uniunea Europeani, interpretarea si aplicarea uniforma
a dreptului Uniunii Europene au, desigur, o importanta centrala.
Competenta de a anula actele institutiilor Uniunii trebuie sa
revind Curtii de Justitie a Uniunii Europene. Aceleasi norme,
principii si standarde se aplica tuturor instantelor nationale.
Curtile constitutionale nationale au un rol important in context
european, putand contribui semnificativ la dezvoltarea dreptului
UE, asa cum am experimentat, spre exemplu, in timpul
dezvoltarii principiilor generale ale dreptului Uniunii Europene.
Cauzele in privinta carora au adresat trimiteri preliminare au
importantd majora. Desigur, in cazul interpretarii, nu este loc
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for the preliminary reference procedure are of major
importance. Certainly, in interpretation, there is room for
solutions which take into the consideration country-specific
circumstances and national sensitive contexts. Various areas
of law differ a lot in terms of intensiveness (and need for
intensiveness) of the European Union law. This can be seen in
the Luxembourg Court’s case law. Currently, in the questions
of validity of the Union law, the Union Court in Luxembourg
has to exercise extensive control. When searching the way out
for the settlement between various understandings, the
cooperation between the Courts seems to be the answer.

4. Has in principle the national constitutional judge a
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

The national constitutional judges, like other judges in
Member States’ courts, function as European Union judges as
well. All national courts perform important European functions.
When jurisdictions overlap, as they do in the European legal
space, there is need for dialogue, communicative dialogue
between the Courts.

5. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
for cooperation? Is there in fact a hierarchy, confrontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?

European Union law provides remarkable institutionalized
form of dialogue in the preliminary reference procedure.

And it should be kept as an instrument for cooperation.
The fact that in the questions of the interpretation of European
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pentru solutii care sd tina de circumstantele specifice fiecarui
stat si de contexte nationale sensibile. Diverse domenii ale
dreptului diferd foarte mult in ceea ce priveste intensitatea (si
nevoia de intensitate a) dreptului Uniunii Europene. Acest lucru
poate fi vizut in jurisprudenta Curtii de la Luxemburg. In
prezent, in intrebdrile privind validitatea dreptului Uniunii,
CJUE trebuie sa exercite un control extins. Atunci cand se cautd
impdcarea unor varii directii, cooperarea dintre instante pare
sa fie raspunsul.

4. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare realdi
a dreptului primar al Uniunii Europene efectuatd de
tribunalele constitutionale ale statelor membre?

Judecatorii constitutionali nationali, asemenea celorlalti
judecdtori din instantele statelor membre, functioneazad ca
judecdtori ai Uniunii Europene. Toate instantele nationale
indeplinesc functii europene importante. Atunci cand se
suprapun atributiile, asa cum se intmpla in spatiul juridic
european, este nevoie de dialog, de comunicare intre instante.

5. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existi ierarhie, confruntare sau puri
cooperare intre CJUE si tribunalele constitutionale?

Dreptul Uniunii Europene prevede o forma de dialog,
institutionalizatd remarcabil, respectiv procedura trimiterii
preliminare.

Ea ar trebui s fie pastratda ca instrument de cooperare.
Faptul ca, in problemele legate de interpretarea si aprecierea
validitdtii dreptului Uniunii Europene, cele mai multe dintre
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laws and the validity of European Union law most of the
national Constitutional courts do interact with the Court of
Justice of the European Union without any confrontation and
in a very unselfish manner shows that the particular Member
State’s and its Constitutional Court’s relation to European
Union law and European rights is a mature one. Especially in
the field of fundamental rights adjudication and ensuring “the
federal plurality” there is an important role for the cooperation
between national Constitutional Courts and the Court of Justice
of the European Union.
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tribunalele constitutionale nationale interactioneaza cu CJUE,
fara nicio confruntare si Intr-un mod foarte altruist, aratd ca
relatia dintre statele membre, curtile lor constitutionale si
dreptul Uniunii Europene este una matura. Cooperarea intre
tribunalele constitutionale nationale si Curtea de Justitie a
Uniunii Europene are un rol important in special in domeniul
drepturilor fundamentale si ,,pluralitatii federale”.
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1. What is the most adequate kind of reception of
European Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

Regarding the relationship between EU law and national
law, the Federal Constitutional Court’s is of the opinion that
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1. Care este forma cea mai adecvati de receptare a
dreptului Uniunii Europene in ordinea juridica a statelor
membre? Monismul, dualismul sau pluralismul juridic?

In ceea ce priveste raportul dintre dreptul UE si dreptul
national, Tribunalul Federal Constitutional din Germania
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the primacy of EU law is established in the Basic Law. Article
23 of the Basic Law permits the transfer of sovereign powers
to the European Union by means of an act of parliament
authorising the transfer. The Lisbon Treaty in principle adheres
to the idea of the European Union as a supra-national
organisation to be permanently upheld by the Member States
as “masters of the treaties”. If on the basis of this empowerment
institutions and bodies of the EU then issue legal acts, those
legal acts then as a matter of principle have primacy over the
national law of Germany.

2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the
Constitution in domestic legal order - and that specific to the
legal order of the European Union?

According to the Federal Constitutional Court’s case-law,
European Union law does not enjoy prevalence
(Geltungsvorrang) over the Basic Law. Unlike the primacy of
application of federal law in a federal state, the precedence of
Union law, which is based on national legislation giving effect
to it, cannot be comprehensive.

The Federal Constitutional Court assumes the primacy of
application (Anwen-dungsvorrang) of Union law over national
German law including constitutional law. According to its
case-law, primacy of application is not an instrument in a
hierarchical context of norms. Primacy of application applies
by virtue of an authorisation by constitutional law, i.e. by virtue
of the bridging function of the German Acts Approving the
European Treaties.
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considerad ca suprematia dreptului UE este stabilita in Legea
fundamentala. Art. 23 din Legea fundamentald permite
transferul de competente suverane catre Uniunea Europeana
printr-o lege a Parlamentului, care autorizeaza transferul. In
principiu, Tratatul de la Lisabona sustine ideea ca Uniunea
Europeana este organizatie supranationald, care este sustinuta
permanent de statele membre, in calitate de ,,artizani ai
tratatelor”. Daca, in temeiul acestei imputerniciri, institutii si
organisme ale UE emit apoi acte juridice, acele acte juridice
au prioritate apoi, ca o chestiune de principiu, fatd de dreptul
national din Germania.

2. Intr-o logica de sisteme, coexistenta dintre ordinea
Jjuridica internd si ordinea juridicd externd este sau nu este
una concurenti? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifica ordinii
juridice a Uniunii Europene?

Potrivit jurisprudentei Tribunalului Federal Constitutional
din Germania, dreptul Uniunii Europene nu se bucura de
prevalenta (Geltungsvorrang) asupra Legii fundamentale. Spre
deosebire de prioritatea de aplicare a dreptului federal intr-un
stat federal, suprematia dreptului Uniunii, care se intemeiaza
pe legislatia nationald pentru aplicarea sa, nu poate fi
cuprinzatoare.

Tribunalul Federal Constitutional presupune prioritatea de
aplicare (Anwen-dungsvorrang) a dreptului UE asupra dreptului
national german, inclusiv a dreptului constitutional. Potrivit
jurisprudentei sale, prioritatea de aplicare nu este un instrument
intr-un context ierarhic de norme. Prioritatea de aplicare este
activata in temeiul unei abilitari din partea dreptului
constitutional, si anume n virtutea functiei de punte de legatura
a legilor germane de aprobare a tratatelor europene.
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3. Do you think that absolute and unconditional
supremacy of European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts?

The Federal Constitutional Court acknowledges the
primacy of application of European Union law, but not an
“absolute and unconditional supremacy” (see answer to
question no 3.). In addition, primacy of application of EU law
only applies under certain conditions (see below the answer to
question no. 4).

4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
the supremacy of European Union law or should it be allowed
in certain circumstances, for example in what concerns the
compliance with the fundamental human rights? In such a
context, should the doctrine of state liability for breaching
the European Union law be reconsidered?

First of all, the Basic Law is open, or as we say friendly, to
European law (Europarechtsfreundlichkeit). The constitutional
task of making a united Europe a reality is expressed in the
Preamble to the Basic Law and in Article 23(1), the so-called
“Europe Article”.

However, in its case law the Federal Constitutional Court
has set three limits to the applicability of EU Law.

The first limit refers to the area of fundamental rights
protection. In its famous Solange I decision of 1974, the Federal
Constitutional Court reserved the right to review European
Community legislation by the standard of fundamental rights
contained in the Basic Law as long as Community law did not
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3. Credeti ca suprematia absoluta si neconditionata a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sd existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

Tribunalul Federal Constitutional din Germania recunoaste
prioritatea de aplicare a dreptului Uniunii Europene, dar nu si
0 ,,suprematie absoluta si neconditionatd” (a se vedea raspunsul
la intrebarea nr. 2). In plus, prioritatea de aplicare a dreptului
UE se aplica numai in anumite conditii (a se vedea raspunsul
la intrebarea nr. 4).

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteaza
suprematia dreptului Uniunii Europene sau poate fi permisa
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina raspunderii statului pentru
incalcarea dreptului Uniunii Europene?

in primul rand, Legea fundamentala este deschisa, sau, cum
se mai spune, prietenoasd fatd de dreptul UE (Europa-
rechtsfreundlichkeit). Misiunea constitutionald de a infaptui
Europa unita este exprimatd in preambulul la Legea
fundamentala si la art. 23 alin. (1), asa-numitul ,,articol Europa”.

Cu toate acestea, in jurisprudenta sa, Tribunalul Federal
Constitutional din Germania a stabilit trei limite in privinta
aplicabilitatii UE.

Prima limitd se referd la domeniul protectiei drepturilor
fundamentale. In celebra sa decizie Solange I (1974), Tribunalul
Federal Constitutional si-a rezervat dreptul de a controla
legislatia comunitara europeana in raport cu standardul
drepturilor fundamentale prevazute in Legea fundamentala, atat
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yet show the level of protection of fundamental rights as offered
by the Basic Law. Since the early 1970s, the European Court
of Justice has been steadily expanding the protection of
fundamental rights. As a result, the Federal Constitutional Court
will now, since the Solange II decision of 1986, only exercise
its jurisdiction if effective protection of fundamental rights is
no longer ensured “as against the sovereign powers of the
European Union which is to be regarded as substantially similar
to the protection of fundamental rights required unconditionally
by the Constitution.

Secondly, an act of an institution or other agency of the
European Union which affects the constitutional identity of
the Basic Law is, from the outset, inapplicable in Germany.
Such an act cannot be based on primary law because even the
legislature that decides on integration may not transfer
sovereign powers to the European Union whose exercise would
affect the constitutional identity protected by the Basic Law.

In its Article 23(1) sentence 3, the Basic Law expressly
establishes a limit to the transfer of sovereign powers to the
European Union. This provision states that the fundamental
structural principles the state, such as the democratic, social,
federal and republican principles and the rule of law may not
be relinquished. The same is true of the guarantee of human
dignity and those fundamental rights which, in short, are part
and parcel of human dignity. These minimum standards must
also be adhered to by the German legislator in adopting any
amendment of the Basic Law. What is unassailable to the
Constitution-amending legislature may not be open to
integration in the future. In this regard, the Federal
Constitutional Court’s powers of review cover the examination
of whether EU acts affect the constitutional identity.
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timp cat dreptul comunitar nu a atins inca un nivel de protectie
a drepturilor fundamentale asa cum este oferit de Legea
fundamentala. De la inceputul anilor 1970, CJCE a extins in
mod constant protectia drepturilor fundamentale. Ca urmare,
Tribunalul Federal Constitutional, din momentul pronuntarii
deciziei Solange II (1986), isi va exercita competenta in cazul
in care protectia efectiva a drepturilor fundamentale nu mai
este asigurata, in raport cu competentele suverane ale Uniunii
Europene care urmeaza sa fie considerate ca fiind similare in
esentd cu protectia drepturilor fundamentale cerutd
neconditionat de Constitutie.

In al doilea rand, un act al unei institutii sau agentii a
Uniunii Europene care aduce atingere identitatii constitutionale
din Legea fundamentala este, de la inceput, inaplicabil in
Germania. Un astfel de act nu se poate intemeia pe dreptul
primar, deoarece chiar legiuitorul, care decide in privinta
integrarii, nu poate transfera Uniunii Europene competente
suverane, a caror exercitare ar afecta identitatea constitutionala
protejata de Legea fundamentala.

La art. 23 alin. (1) teza a treia, Legea fundamentala
stabileste in mod expres o limitd privind transferul de
competente suverane catre Uniunea Europeand. Aceastd
dispozitie prevede ca principiile fundamentale structurale ale
statului, cum ar fi principiile democratiei, caracterului social
si federal, statului de drept si principiul subsidiaritatii nu pot fi
abandonate. Acelasi lucru este valabil si pentru garantarea
demnitatii umane si a drepturilor fundamentale, cele care, pe
scurt, sunt parte integranta a demnitatii umane. Aceste standarde
minime trebuie, de asemenea, respectate de legiuitorul german
in adoptarea oricarei revizuiri a Legii fundamentale. Ce este
inatacabil pentru amendamentele de modificare a Constitutiei
nu poate fi deschis pentru integrarea in viitor. In acest sens,
competentele de control de care dispune Tribunalul Federal
Constitutional ar putea acoperi examinarea imprejurarii daca
actele UE afecteaza identitatea constitutionala.
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Thirdly, constitutional organs, authorities and courts are
prohibited from taking part in putting into effect acts of
European institutions and agencies which are based on manifest
transgressions of powers (ultra vires acts). Ultra vires review
means that the Federal Constitutional Court reserves the right
to subject legal acts by European institutions and bodies to
review to see that they remain within the limits of the sovereign
powers granted to them or whether they break out beyond these
limits. This ultra vires review also has to take account of the
principle of the openness of the Basic Law to European law.
Specifically, this means that, firstly, the Federal Constitutional
Court is obliged, before assuming an act to be ultra vires, to
give the European Court of Justice the opportunity to interpret
the treaty and rule on the validity and interpretation of the act
in question within the scope of a preliminary ruling procedure.
Secondly, ultra vires review only comes into play if there is an
obvious overstepping of competencies by European institutions
or bodies resulting in a structurally significant shift detrimental
to the competencies of the Member States.

5. Has in principle the national constitutional judge a
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

The European Treaties have assigned the genuine
interpretation of primary and of secondary law to their own
European jurisdiction. The Court of Justice and the Court of
First Instance ensure, each within its jurisdiction, that in the
interpretation of the Treaties the law is observed. While the
European Court of Justice operates purely according to the
yardstick of EU law, the Federal Constitutional Court supports
the process of European integration within the material scope
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In al treilea rand, organele constitutionale, autorititile nu
pot participa la punerea in aplicare a unor acte ale institutiilor
si agentiilor europene care se Intemeiaza pe uzurpari vadite de
competente (actele ultra vires). Controlul ultra vires inseamna
ca Tribunalul Federal Constitutional isi rezerva dreptul de a
supune actele juridice ale institutiilor si organismelor europene
examinarii pentru a stabili daca sunt adoptate in limitele
competentelor suverane acordate acestora sau dacd au depasit
aceste limite. Acest control ultra vires trebuie sa tina seama si
de principiul deschiderii Legii fundamentale fata de dreptul UE.
Mai exact, acest lucru inseamna ca, in primul rand, Tribunalul
Federal Constitutional este obligat, inainte de a constata ca un
act este sau nu ultra vires, sa ofere Curtii de Justitie a Uniunii
Europene posibilitatea de a interpreta tratatul si de a hotari cu
privire la validitatea si interpretarea actului in cauzd in domeniul
de aplicare a unei trimiteri preliminare. In al doilea rand, controlul
ultra vires devine incident numai daca exista o depasire evidenta
a competentelor de catre institutiile sau organismele europene,
care antreneazd o schimbare semnificativd structural in
detrimentul competentelor statelor membre.

5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reali
a dreptului primar al Uniunii Europene efectuati de
tribunalele constitutionale ale statelor membre?

Tratatele europene au alocat interpretarea autentica a
dreptului primar si derivat propriei instante europene. Curtea
de Justitie si Tribunalul Uniunii Europene asigura, in cadrul
competentelor proprii, respectarea dreptului UE, in
interpretarea tratatelor. In timp ce CJUE functioneazi prin
raportare doar la etalonul dreptului UE, Tribunalul Federal
Constitutional sprijind procesul de integrare europeand in
domeniul de aplicare material al Legii fundamentale. Aceasta
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of the Basic Law. This may include the interpretation of EU
law, e.g. in a preliminary reference proceeding.

6. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
Jor cooperation? Is there in fact a hierarchy, confrontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?

The relationship between the Federal Constitutional Court
and the Court of Justice of the European Union is not one of
supremacy and subordination. Instead it should be seen as a
sharing of responsibility within a complex multilevel
cooperation of courts. We call this cooperation the
Gerichtsverbund. An essential instrument in this process is the
preliminary ruling procedure. This procedure permits the
European Court of Justice to preserve the uniform interpretation
and application of EU law. National courts of last instance are
as a matter of principle obliged to refer unresolved matters of
EU law that are relevant for a decision to the European Court
of Justice for a preliminary ruling. The interpretation and
application of national law and the final ruling on the case are
a matter for the relevant national court.

On 14 January 2014 the Federal Constitutional Court has
for the first time in its history referred several questions to the
Court of Justice of the European Union for a preliminary rul-
ing. The subject of the questions referred for a preliminary
ruling is in particular whether the decision by the Governing
Council of the European Central Bank of 6 September 2012
on Technical Features of Outright Monetary Transactions
(OMT Decision) is compatible with the primary law of the
European Union.
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poate include interpretarea dreptului Uniunii, spre exemplu,
in cadrul procedurii trimiteri preliminare.

6. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebari preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existi ierarhie, confruntare sau puri
cooperare intre CJUE si tribunalele constitutionale?

Raportul dintre Tribunalul Federal Constitutional si Curtea
de Justitie a Uniunii Europene nu este unul de suprematie si
subordonare. Dimpotriva, ar trebui vdzut ca impartire a
multe niveluri. Noi numim aceasta cooperare Gerichtsverbund.
Un instrument esential in acest proces este procedura trimiterii
preliminare. Aceasta procedurd permite CJUE sa pastreze
interpretarea si aplicarea uniforma a dreptului Uniunii
Europene. In principiu, instantele nationale de ultim grad sunt
obligate sa sesizeze Curtea de Justitie a Uniunii Europene cu
aspectele nerezolvate ale dreptului Uniunii, in vederea
pronuntarii unei hotarari preliminare. Interpretarea si aplicarea
dreptului national si decizia definitiva cu privire la cauza
respectiva sunt de competenta instantei nationale.

La 14 ianuarie 2014, pentru prima data in istoria sa,
Tribunalul Federal Constitutional a trimis mai multe intrebari
Curtii de Justitie a Uniunii Europene pentru pronuntarea unei
hotarari preliminare. Obiectul intrebarilor adresate 1l constituie,
in special, acela daca decizia de Consiliul Guvernatorilor Bancii
Centrale Europene din 6 septembrie 2012 privind
caracteristicile tehnice ale tranzactiilor monetare definitive
(decizia OMT) este compatibild cu dreptul primar al Uniunii
Europene.
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The Worlds of European Constitutionalism, (with Grainne De
Burca) (Cambridge University Press, New York and Cam-
bridge, 2012) and a novella, Der Fall Steinmann (Piper 2000).
He is currently completing a monograph The ASEAN Way — A
Prolegomena to a Theory of Asian Legal Integration (Cam-
bridge University Press) and a book on The Trial of Jesus.

1. What is the most adequate kind of reception of
European Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

I do not find these categories all that helpful — not even in
public international law let alone the Law of the European
Union. The reception issue contains at least two facets — the
need or otherwise for some form of transposition — and that, as
we know, differs according to the different sources of Union
law in question. The second facet concerns the hierarchical
status of the European norm. EU law is in principle quite
draconian, exceeding that of some federal states. In cases of
conflict between an EU measure — any measure including the
most trivial, it has, in principle, to take precedence even over
the gravest constitutional norms of the Member State in
question. Unlike public international law, a Member State does
not have an “efficient breach” option: disobey and face the
consequences of State Responsibility. In reality, this stark
conflict should never arise. The Schmittian principle of the
“exception” is deceptive. It is the quotidian that really counts.
The remaining sensitive issue, and this remains very much alive,
is the question of jurisdiction and competences. This draconian
principle of EU supremacy applies only within the jurisdiction,
the sphere of competence, of the EU. The correct expression
of the supremacy principles is that the MSs and the EU are
each supreme in their respective sphere of competences. If the
EU legislator (or Court) exceeds this sphere in principle the



Dreptul Uniunii Europene si Tribunalele Constitutionale ale Statelor membre. Interviuri 381

Constitutionalism” (impreuna cu Grainne De Burca)
(Cambridge University Press, New York si Cambridge, 2012).4
publicat si o nuveld, D “er Fall Steinmann” (Piper, 2000). In
prezent lucreaza la o monografie intitulata ,, The ASEAN Way
— A Prolegomena to a Theory of Asian Legal Integration” (care
urmeaza a fi publicata de Cambridge University Press), dar si
la o carte despre procesul lui lisus.

1. Care este forma cea mai adecvata de receptare a
dreptului Uniunii Europene in ordinea juridica a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Nu consider cd aceste categorii sunt atat de utile — nici
chiar in dreptul international public, ca sa nu mai vorbim despre
dreptul Uniunii Europene. Chestiunea receptarii contine cel
putin doua fatete — necesitatea ori ceva de acest fel a unei forme
de transpunere — si care, dupd cum stim, difera in functie de
diferitele izvoare ale dreptului Uniunii in cauza. A doua fateta
vizeaza statutul ierarhic al normei europene. Dreptul UE este,
in principiu, destul de draconic, excedand pe cel al unor state
federale. In cazuri de conflict intre o misurd a UE — orice
masurd, inclusiv cea mai triviald, trebuie, in principiu, sa aiba
precedenta asupra celor mai serioase norme constitutionale ale
statului membru in cauza. Spre deosebire de dreptul
international public, un stat membru nu are o optiune de
»incdlcare eficace”: nesocoteste-1 si te vei confrunta cu
consecintele raspunderii statului. In realitate, acest conflict
extrem nu ar trebui sd apara niciodata. Principiul schmittian al
»exceptiei” induce 1n eroare. Cotidianul este cel care conteaza
cu adevarat. Aspectul sensibil care persista, iar el continua sa
fie foarte viu, este chestiunea jurisdictiei si competentelor.
Acest principiu draconic al suprematiei UE se aplica doar in
interiorul jurisdictiei, a sferei de competenta, a UE. Expresia
corecta a principiilor suprematiei este aceea ca statele membre
si UE au fiecare suprematie in propria sferd de competente.
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supremacy rule does not apply. It is one of the most intriguing
questions whether the definition of this sphere of competences
is, itself, within the exclusive jurisdiction of the EU Court of
Justice.

2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the
Constitution in domestic legal order - and that specific to the
legal order of the European Union?

This follows from my previous answer. There are many
areas where in a generic sense the EU and the MS operate
concurrent competences. The pretense of EU law is that in
case of conflict between two norms, the EU norm must prevails
and in some areas even ‘preempt’ a non-conflicting (!) Member
State norm — think of external economic relations. I do not see
a legal illogicality in this position — though politically it might
be delicate.

3. Do you think that absolute and unconditional
supremacy of European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts?

From a positive law point of view the answer is absolutely
not. If it is outside the area of supremacy there is no reason
why Member States should follow the ECJ. On the contrary, it
would be a great pity if Member State courts, especially
constitutional courts did not keep a robust independent tradition
— constituting the famous “federal laboratory” and feeding the
evolution of EU norms and principles themselves. The
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Daca legiuitorul UE (sau Curtea UE) depaseste aceasta sfera,
regula privind suprematia nu se aplica. Una dintre cele mai
interesante intrebari este aceea daca definitia acestei sfere de
competente se afld, in sine, in interiorul competentei exclusive
a Curtii de Justitie a UE.

2. Intr-o logica de sisteme, coexistenta dintre ordinea
Jjuridica internd si ordinea juridicd externd este sau nu este
una concurentd? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifici ordinii
Jjuridice a Uniunii Europene?

Aceasta decurge din raspunsul meu anterior. Existd multe
zone in care, intr-un sens generic, UE si statele membre
opereaza competente concurente. Pretentia dreptului UE este
aceea ca, in caz de conflict intre doud norme, norma UE trebuie
sa prevaleze si, in anumite domenii, chiar sa ,,aiba prioritate”
asupra unei norme neconflictuale (!) a statului membru — de
pilda in domeniul relatiilor economice externe. Nu consider
ca aceasta sustinere este ilogica din punct de vedere juridic —
desi, din punct de vedre politic, ea ar putea fi delicata.

3. Credeti ca suprematia absolutd si neconditionatd a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sa existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

Dintr-un punct de vedere al dreptului pozitiv, raspunsul
este categoric negativ. Daca ea se situeaza in afara domeniului
suprematiei, nu exista niciun motiv pentru care statele membre
ar trebui sa urmeze CEJ. In sens contrar, ar fi mare pacat daca
instantele statelor membre, in special curtile constitutionale
nu ar pastra o traditie independenta solida — care constituie
celebrul ,,laborator federal” si care alimenteaza evolutia
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relationship between the legal orders is not and should not be
uni-directional.

There are many areas where I am less than enamored with
the jurisprudence of Luxembourg.

4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
the supremacy of European Union law or should it be allowed
in certain circumstances, for example in what concerns the
compliance with the fundamental human rights? In such a
context, should the doctrine of state liability for breaching
the European Union law be reconsidered?

We should recall that in principle (save some narrow
exceptions) European Union human rights standards only apply
to European Union measures. That is how it should be. It means
that a EU measure may be subjected to a more stringent standard
than the MS counterpart, but it also might mean that the
European Union measure would be considered no to violate
human rights, even if a similar MS measure in similar
circumstances would be considered violative by a MS
constitutional court. I repeat: That is how it ought to be both as
a matter of positive law but also as a matter of values. I have
discussed this issue endlessly in my writing including in my
book The Constitutiona of Europe translated into Romanian.

5. Has in principle the national constitutional judge a equal
position with the European judge? Could we speak of a genuine
interpretation of the primary law of the European Union carried
out by the constitutional courts of the Member States?

190 The Constitution of Europe. “Do the New Clothes Have an
Emperor?” and Other Essays on European Integration, Cambridge
University Press, 1999.
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normelor si principiilor UE. Raportul dintre ordinile juridice
nu este s nu ar trebui sa fie unidirectional.

Existd multe domenii de care sunt mai putin incantat de
jurisprudenta de la Luxemburg.

4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisd
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina rdaspunderii statului pentru
incalcarea dreptului Uniunii Europene?

Ar trebui sa ne reamintim ca, in principiu (cu exceptia
anumitor exceptii restranse), standardele Uniunii Europene cu
privire la drepturile omului se aplica doar masurilor Uniunii
Europene. Asa si trebuie sa fie. Aceasta Inseamna ca o masurd
UE poate face obiectul unui standard mai riguros decét
omologul sau din statul membru, Insad ar putea ITnsemna si ca
masura Uniunii Europene ar fi considerata ca nu incalca
drepturile omului, chiar dacd o masurd similard din statul
membru, in circumstante similare, ar fi considerata de curtea
constitutionala a statului membru a incdlca drepturile omului.
Repet: asa ar trebui sa fie, atat din perspectiva dreptului pozitiv,
cat si din cea a valorilor. Am discutat aceasta chestiune fara
incetare in lucrarile mele, inclusiv in cartea mea ,,The
Constitution of Europe”, tradusa in limba romana'4°,

5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reali
a dreptului primar al Uniunii Europene efectuata de
tribunalele constitutionale ale statelor membre?

1490 The Constitution of Europe. “Do the New Clothes Have an
Emperor?” and Other Essays on European Integration, Cambridge
University Press, 1999; traducere in limba romana: Constitutia Europei,
Editura Polirom, 2009.
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It is a subtle relationship which should be managed with
skill and understanding. The ECJ, has of course, the final word
on the interpretation of EU law. But it is the national judge
who controls the reference, the terms of the reference and who
is responsible for the execution of the ruling. The ECJ knows
that should it lose the confidence and trust of national judges
the system will fail. The national judge can also feed, in the
reference their concerns, sensibilities and indications of the
outcome they think most appropriate.

6. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
for cooperation? Is there in fact a hierarchy, confrontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?

See answer to previous question.
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Este un raport subtil, care ar trebui gestionat cu pricepere
si intelegere. CEJ are, desigur, ultimul cuvant cu privire la
interpretarea dreptului UE. Judecatorul national este, insa, cel
care controleaza trimiterea, conditiile trimiterii si cine este
responsabil pentru executarea hotararii. CEJ cunoaste ca daca
pierde increderea judecdtorilor nationali, sistemul se va prabusi.
Judecdtorul national poate furniza, in trimitere, preocupadrile,
sensibilitatile si indicii cu privire la rezultatul pe care il
considera cel mai adecvat.

6. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existd ierarhie, confruntare sau purd
cooperare intre CJUE si tribunalele constitutionale?

Vedeti raspunsul meu anterior.
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1. What is the most adequate kind of reception of
European Union law in the legal order of the Member States,
meaning monism, dualism or legal pluralism?

Malta takes the dualist approach to International law.
However, EU law stretches the dualist concept, since although
(formally speaking) EU law is applicable and effective in Malta
by reason of a one-time for ever incorporation by Maltese Act
of Parliament, namely the European Union Act of 2004, in
legal reality all directly applicable and/or directly effective
Union law adopted year by year then becomes effective without
any involvement of the Maltese legislature. I see this is a
half-way house, therefore, between monism and dualism as
traditionally conceived by us. This is why I consider it to be so
constitutionally important that the Union treaties set out — and
the institutions then fully respect - not just the limits on the
competences of the Union and their exercise as set out in the
Union Treaties, but also that democracy operate at all levels
within the European Union institutions and decision-making
processes, together with the application of procedural and
substantive solidarity with each and every Member State. In
my view, this kind of half-way house position only works as a
matter of democratic legitimacy as long as the composite EU/
national constitutional system continues to require and permits
mutual respect, leaving the possibility both for full voice but
also for exit (as simply as by repealing the European Union
Act, in extremis), and continues to make for full dialogue over
key values between the national Constitutional Court and the
Court of Justice, on equal terms.

2. In a systemic logic, the coexistence between domestic
legal order and foreign legal order is or not one concurrent?
How could it be complied with both supremacies - of the
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1. Care este forma cea mai adecvatd de receptare a
dreptului Uniunii Europene in ordinea juridicd a statelor
membre? Monismul, dualismul sau pluralismul juridic?

Malta urmeaza abordarea dualista a dreptului international.
Dreptul UE extinde totusi conceptul dualist, desi (din punct de
vedere formal) dreptul UE este aplicabil si produce efecte in
Malta din cauza Incorporarii singulare si permanente a acestuia
printr-o lege a Parlamentului maltez, respectiv Legea privind
Uniunea Europeana din 2004. In realitatea juridica, intreg
dreptul Uniunii care este direct aplicabil si/sau are efect direct,
adoptat anual, intrad in vigoare fara nicio implicare din partea
puterii legislative malteze. Consider cd aceasta situatie se
situeaza la mijloc, intre conceptiile traditionale moniste si
dualiste. Acesta este motivul pentru care consider cd este atat
de important, din perspectiva constitutionala, ca tratatele
Uniunii sa prevada - iar institutiile sa respecte pe deplin - nu
doar limitele competentelor Uniunii, dar si exercitarea acestora,
astfel cum este stipulat in tratatele Uniunii, si, de asemenea, ca
democratia sd functioneze la toate nivelurile in cadrul
institutiilor si proceselor decizionale ale Uniunii Europene,
impreund cu aplicarea principiului solidaritatii formale si
materiale in raport cu fiecare stat membru. In opinia mea, acest
tip de pozitie de compromis functioneaza doar ca solutie de
legitimitate democratica, atat timp cat asocierea sistemelor
constitutionale UE/nationale continua sa impuna si sa permitd
respectul reciproc, lasand posibilitatea atat pentru o participare
deplind, cat si pentru retragere (pur si simplu prin abrogarea
Legii privind Uniunea Europeana, in extremis), si continud sa
pledeze pentru un dialog complex intre curtea constitutionala
nationala si Curtea de Justitie a Uniunii Europene, in conditii
de egalitate, asupra valorilor fundamentale.

2. Intr-o logica de sisteme, coexistenta dintre ordinea
juridicd interna si ordinea juridicd externd este sau nu este



392 Evropean Union Law and the Constitutional Courts of the Member States. Interviews

Constitution in domestic legal order - and that specific to the
legal order of the European Union?

I subscribe to the “multi-level constitutionalism theory”
analysis of the European Union/Member State constitutional
space, although I prefer the image of “horizontal constitutio-
nalism” for the reason that this latter image places the Union
legal order and the national legal order on the same plane, and
eschews the language of hierarchy. That is [ ascribe to the view
that the national legal order on the one hand and the European
legal order on the other hand are separate and autonomous,
and ‘equal’, but interlinked by mutual recognition of their
respective spheres of authority. Neither system is able to
pronounce on the validity or otherwise of the laws or court
judgments of the other system. The ‘pact’ is for each system to
respect the other and to show loyalty to the other within the
terms agreed for the transfer of powers, thus arriving
individually but in liaison at a congruent point. Indeed, in the
vast majority of cases a ‘proper’ interpretation of the Treaties
as to the respective competences of the Union and powers of
the institutions on the one hand and those of the Member States
on the other hand, as well as of the principles for the exercise
of Union power, will ensure that the European Union acts within
its terms of reference and competence. As long as this is the
case, Union acts not only must but also will be respected by the
Member States not only in terms of European Union law and
the case law of the Court of Justice, (that is, as a matter of the
Member States’ treaty obligations) but quite distinctly and more
crucially in terms of the Member State’s own decision (usually
by Act of its legislature) to apply Union law. The point is that
a ‘proper’ interpretation is one that interprets the Treaties in
the light also of the constitutional traditions and identities of
the Member States, and if the interpretation is ‘proper’ it will
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una concurenta? Cum se pot respecta suprematiile, atit a
Constitutiei in dreptul intern, cdt si cea specifici ordinii
Jjuridice a Uniunii Europene?

Subscriu la analiza spatiului constitutional al Uniunii
Europene/statelor membre, intitulata ,,teoria constitutiona-
lismului pe mai multe niveluri”, desi personal prefer metafora
,constitutionalismului orizontal”, pe motiv ca aceasta din urma
situeaza ordinea juridicd a Uniunii si ordinea juridica nationala
pe acelasi plan, evitand limbajul ierarhic. Astfel, sunt de acord
cu opinia conform careia ordinea juridica nationala, pe de o
parte, si ordinea juridicd europeand, pe de alta parte, sunt
separate si autonome, ,,egale”, dar interconectate prin
recunoasterea reciproca a sferelor lor specifice de autoritate.
Niciun sistem nu este capabil sa se pronunte cu privire la
validitatea sau lipsa de validitate a legilor sau a hotararilor
judecatoresti ale celuilalt sistem. ,,Pactul” este ca fiecare sistem
sa 1l respecte pe celalalt si sa it dovedeascd loialitate in limitele
agreate pentru transferul de competente, astfel ajungand
individual, dar in colaborare, intr-un punct congruent.
Intr-adevir, in marea majoritate a cazurilor, o interpretare
»corectd” a tratatelor cu privire la competentele Uniunii si
atributiile institutiilor, pe de o parte, si cele ale statelor membre,
pe de altd parte, precum si a principiilor aferente exercitarii
rolului Uniunii, va asigura cad Uniunea Europeana actioneaza
in limitele mandatului si a competentei sale. Atat timp cat acest
lucru este valabil, actele Uniunii nu numai ca trebuie, dar vor
fi respectate de catre statele membre, nu numai in temeiul
dreptului Uniunii Europene si al jurisprudentei Curtii de Justitie
(respectiv, in temeiul obligatiilor statelor membre prevazute
de tratat), dar, si mai evident si mai important, in temeiul
deciziilor proprii ale statelor membre de a aplica dreptul Uniunii
(de obicei prin intermediul unui act legislativ intern). Ideea
este ca o interpretare ,,corectd” este cea care interpreteazd
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be one that does not cause any kind of violence to the
Constitutional tradition of the Member State(s).

3. Do you think that absolute and unconditional
supremacy of European Union law has influenced in a
decisive manner the case-law of the constitutional courts of
the Member States? Should there be any requirements to
employ legal norms of the European Union and the case-law
of the Court of Justice of the European Union by
constitutional courts?

It is clear from my answer to Question 2 that I do not read
the case law of the Court of Justice, far less that of the national
constitutional courts, as proposing any form of “absolute
supremacy’’ of Union law in the sense that Union law must be
applied by the Member States irrespective of some major defect
in Union competence or in the manner of its adoption. A
fundamentally important point in my analysis is that the Treaties
and the general principles of EU law provide the grounds for
invalidity and non-recognisability of Union acts as well as the
mechanisms — and in particular the preliminary reference
procedure - for the challenging of Union acts, and these
mechanisms must be followed. By virtue of these mechanisms
(and in most cases) a process of interpretation of the Treaties
performed autonomously by the Court of Justice but in full
dialogue with the relevant national court which in its turn
explains its own constitutional dilemma to the Court of Justice
should lead to a conclusion that there is in the particular case
no real conflict between Union law and national constitutional
law.

Where, on a proper interpretation, it is found that there is
no conflict (usually because either the initial interpretation of
national law or that of EU law is found to have been mistaken,
and indeed they are not in conflict) there is no need to speak
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tratatele de asemenea In lumina traditiilor constitutionale si a
identitatii statelor membre, si, in cazul In care interpretarea
este ,,corectd”, va fi una care nu aduce atingere in niciun fel
traditiei constitutionale a statului membru/statelor membre.

3. Credeti ca suprematia absolutd si neconditionatd a
dreptului Uniunii Europene a influentat in mod decisiv
jurisprudenta tribunalelor constitutionale ale statelor
membre? Trebuie sd existe conditii pentru utilizarea normelor
de drept al Uniunii Europene si a jurisprudentei CJUE de
tribunalele constitutionale?

Din raspunsul de la intrebarea nr. 2 rezulta cé nu interpretez
jurisprudenta CJUE si, cu atat mai putin, pe aceea a curtilor
constitutionale nationale, ca propunand o forma de ,,suprematie
absolutd” a dreptului Uniunii, in sensul ca dreptul Uniunii
trebuie aplicat de statele membre, indiferent de unele carente
majore in privinta competentei Uniunii sau a modalitatii in
care a actul a fost adoptat. Un aspect deosebit de important in
analiza mea este ca tratatele si principiile generale ale dreptului
UE ofera motivele de invaliditate si nerecunoastere a actelor
Uniunii, precum si mecanismele - in special procedura trimiterii
preliminare - pentru contestarea actelor Uniunii, iar aceste
mecanisme trebuie respectate. In temeiul acestor mecanisme
(si 1In cele mai multe cazuri), un proces de interpretare a
tratatelor efectuat de Curtea de Justitie a Uniunii Europene in
mod autonom, dar in dialog permanent cu instanta nationala
competentd, care, la randul sau, i explica Curtii de Justitie
propria dilema constitutionala, ar trebui sa conduca la concluzia
ca nu exista in acest caz particular un conflict real intre dreptul
Uniunii si dreptul constitutional national.

In cazul in care, printr-o interpretare corectd, se constata
ca nu exista niciun conflict (de obicei deoarece fie interpretarea
initiala a dreptului national, fie cea a dreptului Uniunii se
dovedeste a fi fost incorecta, si intr-adevar nu exista un conflict)
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the language of supremacy. Even otherwise, it is often not so
much a matter of (hierarchical) supremacy as a matter of
deciding within whose sphere the power to act comes (that of
the Union or that of the Member States). If there is a challenge
to the validity of Union acts, this will be settled by the Court of
Justice, usually (again) in dialogue with the relevant national
court which has made a reference, but of course ultimately
according to Union law and not national law, even constitutional
law.

On the other hand, several national Constitutional Courts
have said that they will refuse to apply Union law (even if
considered valid by the Court of Justice) if that law infringes
general principles of constitutional significance at the national
level. They have made particular reference in this regard to
standards of human rights protection guaranteed by their
Constitutional law. I am thinking especially of the constitutional
courts of Germany, Italy and France and Denmark. I believe
that most national supreme courts would say the same, for
ultimately they all owe their loyalty to their constitutions. While
such cases as described above — causing a national court to
take such a drastic stand - will be very rare as long as the Union
is faithful to the Treaties as they stand, I personally believe
that guidelines can be drafted by constitutional courts for
themselves — involving principles as to their obligation to apply
Union law, but also setting out what essential principles of
their respective Constitutions they consider to be “red lines”
beyond which they, as Constitutional Courts, cannot step in
attempting to apply Union law with full effectiveness. This
would be a hypothetical and open-ended exercise perhaps but
would be extremely instructive for the future development of
the relations between the Union and the current and future
Member states.
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nu este nevoie sa se vorbeasca despre suprematie. Chiar in caz
contrar, de multe ori nu este atat o chestiune de suprematie
(ierarhicd), cat o chestiune de a decide asupra sferei de
competentd sub incidenta careia se afla actul (cea a Uniunii
sau cea a statelor membre). In cazul in care este contestati
validitatea actelor Uniunii, acest lucru va fi solutionat de catre
Curtea de Justitie, de obicei (din nou) in dialog cu instanta
nationala competenta care a introdus o cerere de pronuntare a
unei hotdrari preliminare, dar, desigur, in ultima instanta, in
conformitate cu dreptul Uniunii, iar nu cu dreptul national, nici
macar cu dreptul constitutional.

Pe de alta parte, mai multe curti constitutionale nationale
au declarat ca vor refuza sa aplice dreptul Uniunii (chiar daca
este considerat valabil de catre Curtea de Justitie), In cazul in
care legea 1n cauza incalcd principiile generale nationale cu
relevanta constitutionala. In acest sens, ele au facut referire in
mod special la standardele de protectie a drepturilor omului
garantate de dreptul lor constitutional. Ma refer in special la
curtile constitutionale din Germania, Italia, Franta si
Danemarca. Consider cd majoritatea instantelor nationale
supreme ar avea aceeasi pozitie, ele fiind in cele din urma
tributare propriilor constitutii nationale. In timp ce astfel de
cazuri descrise mai sus - care determina ca o curte nationala sa
adopte o astfel de pozitie drastica - vor fi foarte rare, atat timp
cat Uniunea respecta tratatele ca atare, apreciez ca orientdarile
pot fi elaborate de curtile constitutionale pentru aplicabilitate
internd — incluzand principii precum obligatia de aplicare a
dreptului Uniunii, dar, de asemenea stabilind care dintre
principiile esentiale ale constitutiilor lor sunt considerate a fi
»limite maxime”, pe care acestea, in calitate de curti
constitutionale, nu le pot incalca in incercarea de a pune in
aplicare dreptul Uniunii, cu eficacitate deplina. Acest lucru ar
fi probabil un exercitiu ipotetic si cu final deschis, dar ar fi
unul extrem de instructiv pentru dezvoltarea viitoare a relatiilor
dintre Uniune si actualele si viitoarele state membre.
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4. Does the fact that acts of European Union law are
declared as being contrary to national constitutions affect
the supremacy of European Union law or should it be allowed
in certain circumstances, for example in what concerns the
compliance with the fundamental human rights? In such a
context, should the doctrine of state liability for breaching
the European Union law be reconsidered?

I am not aware that national constitutional courts have
often, if ever, gone so far as to declare in a final judgment that
EU law has gone against a national constitution. However, the
preliminary reference procedure in particular has raised several
such possible scenarios. As I said above, this mechanism often
leads, if only through a novel interpretation of Union law, to a
resolution of the apparent conflict, usually by holding that EU
law is in line with values analogous to those of the national
legal order or that it is invalid for similarly analogous reasons
to those that might apply to national law in the national legal
order in a purely domestic case. Of course, in the exceptional
case where a national court simply refused to apply a Union
law that had been held to be valid by the Court of Justice — for
example, on the ground that that law infringed the national
constitution — then the ‘hierarchical’ conception of ‘supremacy’
would appear to be operating in favour of national law rather
than of Union law. Hence my preference for my own view as
to what is happening, namely that the national court is declaring
that Union law has overstepped the bounds and therefore is
not to be ‘recognised’ as binding. Of course, this may or may
not lead to some process of ‘revision’ at national or European
level.

I see the above scenario (some call it a ‘rebellion’ scenario)
as a possibility that must remain open to all independent and
sovereign Member States. The national constitutionally-created
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4. Declararea unor acte de drept primar al Uniunii
Europene ca fiind contrarii constitutiilor nationale afecteazdi
suprematia dreptului Uniunii Europene sau poate fi permisd
uneori, spre exemplu, prin prisma respectarii drepturilor
fundamentale ale omului? Ar trebui reconsideratd, intr-un
asemenea context, doctrina raspunderii statului pentru
incalcarea dreptului Uniunii Europene?

Nu am cunostinta dacd tribunalele constitutionale nationale
au mers vreodatd atat de departe incat sa declare printr-o
hotarare definitiva ca dreptul UE a intrat in conflict cu o
constitutie nationald. Cu toate acestea, procedura trimiterilor
preliminare, in special, a creat posibilitatea unor astfel de
scenarii. Astfel cum am mentionat anterior, acest mecanism
conduce adesea, chiar si printr-o interpretare noua a dreptului
Uniunii, la o solutionare a conflictului aparent, sustindnd de
obicei cd dreptul UE este In conformitate cu valorile analoge
celor din ordinea juridica nationald sau cd nu este valabil pentru
motive similare celor care s-ar putea aplica legislatiei nationale
in ordinea juridica nationald Intr-o cauza pur interna. Desigur,
in cazul exceptional in care o instantd nationala a refuzat pur si
simplu sd aplice o lege a Uniunii care a fost declarata valida de
catre Curtea de Justitie - de exemplu, pentru motivul ca acea
lege a incdlcat Constitutia nationald - atunci conceptul
»lerarhic” de ,,suprematie” ar parea sa actioneze mai degrabd
in favoarea dreptului national decat in favoarea dreptului
Uniunii. Prin urmare, preferinta proprie pentru opinia mea
conform cdreia curtea nationala declara ca dreptul Uniunii a
depasit limitele si, prin urmare, nu trebuie sa fie ,,recunoscut”
ca fiind obligatoriu. Evident, acest lucru poate sau nu sd
genereze un proces de ,revizuire” la nivel national sau
european.

Privesc scenariul de mai sus (pe care unii il denumesc un
scenariu de ,,rebeliune”), ca pe o posibilitate care trebuie sa
ramand deschisd tuturor statelor membre independente si
suverane. Curtile constitutionale nationale instituite isi
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institutions retain the ‘ability’ — under their constitutions - to
refuse to apply Union law even if this means placing their State
in breach of Union law thereby. The Member State will then
suffer any consequence that there might be. However, I repeat
that unless we are to create a Federal European State within
which the national institutions become totally subservient, and
with all the other implications attached to this loss of
independent statehood, then this must in theory and potentially
in practice remain a possibility in fact and in law. A national
Constitutional Court remains able to decide against the
application by it of Union law on grounds strictly tied to the
proper interpretation (by it) of the national constitution, an
exercise that it is in any case bound to carry out in light of the
obligations on the relevant Member State as a member of the
Union.

In such an event, it may well be that as a matter of Union
law, the doctrine of state liability would tend towards a finding
of a ‘sufficiently serious breach of Union law’ having been
committed by the supreme court of the Member State —
especially if this is done without a preliminary reference to the
Court of Justice — and this would raise the possibility of a
Francovich action. The national court seised of such an action
would be bound to apply the Francovich line of case law, and
it would be very interesting to see how such an action would
be made possible in terms of allocation of court competence
internally within the national judicial system to allow a finding
of sufficiently serious breach and the award of damages. But
logically, the two issues are separate. The Supreme Court is
able to defy Union law, for no one can prevent it from giving a
decision in that sense, but the national legal order must then
provide for relief by way of compensation. This makes for quite
a dilemma.
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pastreaza ,,capacitatea” - in conformitate cu constitutiile
nationale - sa refuze aplicarea dreptului Uniunii, chiar daca
aceasta plaseaza statul de provenienta intr-o situatie de incalcare
a dreptului Uniunii. Statul membru va suferi atunci orice
consecinta care ar putea rezulta. Cu toate acestea, repet ca,
daca nu vom institui un stat federal european in care institutiile
nationale sa devind subordonate, cu toate celelalte implicatii
aferente acestei stari de pierdere totald a independentei statale,
atunci acest lucru trebuie, in teorie si, potential, In practica, s
ramana o posibilitate de fapt si de drept. O curte constitutionala
nationald rdmane in masura sd decidd neaplicarea de acesta a
dreptului Uniunii, din motive legate strict de interpretarea
corectd (de ea Insasi) a constitutiei nationale, un exercitiu pe
care este, in orice caz, obligata sa il efectueze in lumina
obligatiilor relevante ale statului membru 1n cauza, in calitate
de membru al Uniunii.

Intr-un astfel de caz, s-ar putea ca, in temeiul dreptului Uniunii,
doctrina raspunderii statului sa conduca spre constatarea unei
»incalcari suficient de grave a dreptului Uniunii” comisa de instanta
suprema a statului membru - in special daca acest lucru s-ar fi
realizat In absenta unei trimiteri preliminare la Curtea de Justitie
siacest lucru ar ridica posibilitatea unei actiuni de tip Francovich.
Instanta nationald sesizata cu o astfel de actiune ar fi obligata sa
actioneze in conformitate cu jurisprudenta Francovich si ar fi foarte
interesant sa se analizeze cum ar fi fost posibila o astfel de actiune
in ceea ce priveste alocarea interna a competentei instantei in cadrul
sistemului judiciar national, pentru a permite constatarea unei
incalcari suficient de grave si acordarea de daune interese. Dar, in
mod logic, cele doud aspecte sunt separate. Instanta suprema este
capabild sa Incalce dreptul Uniunii, pentru cd nimeni nu o poate
impiedica sd pronunte o hotdrare in acest sens, dar atunci ordinea
juridica nationala trebuie sd prevada apoi acordarea de compensatii.
Acest lucru creeaza o adevarata dilema.
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5. Has in principle the national constitutional judge an
equal position with the European judge? Could we speak of
a genuine interpretation of the primary law of the European
Union carried out by the constitutional courts of the Member
States?

In my view, after a number of years of EU law experience
post-membership after their Member State joined the Union,
the more senior judges are certainly in a good position to rule
on matters of interpretation of Union law. ‘In principle’, they
are in an equal position to the judges of the Court of Justice in
being empowered to do so. However, even a supreme court
composed of five judges cannot as a rule be said to command
the expertise and range of knowledge — about the legal systems
of the Member States as a whole as well as about the context
and direction of Union law — upon which the Court of Justice
is able to draw for the purpose of its own adjudication upon
the interpretation of Union law. In my view, when it comes to
Union law as such it will always be the case, as has been pointed
out in the Supreme Court of the United Kingdom, that a national
judge, even at the highest level, must be very wary of assuming
that he/she can be presumed to know exactly how the Court of
Justice would decide a point of Union law. In all cases, caution
should prevail in case of any doubt whatsoever, and a
preliminary reference to the Court of Justice is the advisable
step to take. Thereafter, the decision of the Court of Justice —
on a point of Union law — must be accepted exactly as that.
From then on, what the national judge does is a matter for him
or her, and only that judge can decide whether or not to follow
the ruling of the Court of Justice and apply it to the facts of the
case before him/her in the light of his/her national law,
especially of any constitutional provision. It is certainly not
for the Court of Justice to rule on a matter of internal law. Of
course, what I said before applies. The national judge is free
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5. Judecatorul constitutional national este, in principiu,
egal celui european? Putem vorbi despre o interpretare reali
a dreptului primar al Uniunii Europene efectuata de
tribunalele constitutionale ale statelor membre?

In opinia mea, dupa un numir de ani de experientd in
domeniul dreptului UE in perioada ulterioara aderarii statului
la UE, judecatorii cu experientd sunt cu siguranta intr-o pozitie
buna pentru a se pronunta cu privire la aspecte de interpretare
a dreptului Uniunii. ,,In principiu”, ei sunt intr-o pozitie egald
cu judecatorii Curtii de Justitie in sensul abilitdrii sa faca acest
lucru. Cu toate acestea, chiar si o instantd suprema formata din
cinci judecatori nu poate, de reguld, sa fie considerata ca avand
experienta si cunostintele - cu privire la sistemele juridice ale
statelor membre, In ansamblu, precum si cu privire la contextul
si directia de evolutie a dreptului Uniunii - in baza carora Curtea
de Justitie sa se poatd pronunta asupra propriei interpretari a
dreptului Uniunii. Din punctul meu de vedere, in privinta
dreptului Uniunii ca atare, astfel cum a fost subliniat de Supreme
Court of the United Kingdom (Curtea Suprema a Regatului
Unit), un judecator national, chiar si de la cel mai inalt nivel,
trebuie sa fie foarte precaut in a considera ca se presupune ca
el sd cunoascd exact modul in care s-ar pronunta Curtea de
Justitie asupra unei probleme de drept al Uniunii. In toate
cazurile, prudenta ar trebui sa prevaleze in cazul in care exista
o Indoiala, iar o trimitere preliminara la Curtea de Justitie este
masura recomandabila in aceastd situatie. Ulterior, hotararea
Curtii de Justitie - asupra unui aspect de drept al Uniunii -
trebuie sa fie acceptata ca atare. Din acest moment, judecatorul
national poate actiona cum crede de cuviintd, si numai acel
judecator poate decide dacd sa urmeze sau nu hotararea Curtii
de Justitie si sd o aplice situatiei de fapt din cauza cu care este
sesizat, In lumina dreptului national, in special in cazul unei
dispozitii constitutionale. Nu este, desigur, sarcina Curtii de
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under national law to refuse to apply Union law as it has been
determined by the Court of Justice, but there can be
consequences. In most cases, the preliminary reference
procedure will clarify matters to the satisfaction of both
systems. This has been the experience. Solidarity, loyalty and
mutual respect are the key ingredients in this matter.

6. More and more constitutional courts make preliminary
references to the Court of Justice of the European Union.
Could we speak of a extrema ratio or of a common instrument
for cooperation? Is there in fact a hierarchy, confrontation
or pure cooperation between the Court of Justice of the
European Union and the constitutional courts?

At least according to my own studies of comparative
constitutional law and jurisprudence in this matter, I would
say that up to now national Constitutional Courts have drawn
the line on their side with increasing determination but at the
same time increasing openness to the Union legal order. With
Lisbon and the coming into force of the Charter of Fundamental
Rights, it is clear that Member State courts will have less to
concern them in the sphere of human rights. It may well be
that accession by the EU to the European Convention for the
Protection of Human Rights and Fundamental Freedoms of
1950 of the Council of Europe —as ordained by article 6 of the
Treaty on European Union- will, in due course cement this
protection.

In any event, the mechanism of the preliminary reference
has proved itself time and time again in the context of
fundamental rights, and also in many other contexts. My replies
will have made clear the value which I attach to this mechanism,
for it allows the national court and the Court of Justice to
dialogue as equals representing equal legal orders. We all know
that Union law can only be as effective as it is allowed to be by
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Justitie sa se pronunte asupra unei chestiuni de drept intern.
Evident, ceea ce am afirmat anterior este valabil. Judecatorul
national are libertatea, in temeiul dreptului national, de a refuza
sa aplice dreptul Uniunii, astfel cum a fost stabilit de Curtea
de Justitie, dar acest lucru poate avea consecinte. In cele mai
multe cazuri, procedura trimiterii preliminare va clarifica
problemele in mod satisfacator pentru ambele sisteme. Aceasta
a fost experienta. Solidaritatea, loialitatea si respectul reciproc
sunt ingredientele-cheie in aceasta privinta.

6. Existd un numdr in crestere de tribunale constitutionale
care au adresat intrebdri preliminare CJUE. Putem vorbi
despre extrema ratio sau despre un instrument obisnuit de
cooperare? In fapt, existi ierarhie, confruntare sau puri
cooperare intre CJUE si tribunalele constitutionale?

Cel putin, in conformitate cu propriile mele studii de drept
constitutional comparat si de jurisprudentd in materie, as
considera cd, pana in prezent, curtile constitutionale nationale
au statuat In favoarea lor, avand in acelasi timp deschidere fata
de ordinea juridica a Uniunii. Odata cu Tratatul de la Lisabona
si cu intrarea In vigoare a Cartei drepturilor fundamentale, este
clar ca instantele statelor membre vor avea mai putine
preocupari in domeniul drepturilor omului. Este posibil ca
aderarea UE la Conventia europeand a drepturilor omului si a
libertatilor fundamentale din 1950 a Consiliului Europei - astfel
cum este prevdzut la art. 6 din Tratatul privind Uniunea
Europeand - va consolida aceastd protectie la momentul
oportun.

in orice caz, mecanismul trimiterii preliminare si-a dovedit
permanent utilitatea in contextul drepturilor fundamentale,
precum si in multe alte imprejurari. Rdspunsurile mele au
clarificat care este valoarea acestui mecanism, deoarece acesta
permite instantei nationale si Curtii de Justitie sd poarte un
dialog de pe pozitii de egalitate, ca reprezentanti ai unor ordini
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the Member States acting singly in the end, and this means,
ultimately, by their courts, and ultimately their constitutional
courts. Union law must be recognised. It must be recognised
as law, as valid law but also as ‘acceptable’ law under the
national constitution. That remains a pre-requisite for the
binding authority of EU law as a matter of the Member State
constitutions themselves. It is the duty of those national Courts
to safeguard the fundamental ultimate sovereignty of the
Member State. Having said that, the preliminary reference
procedure has shown how a mature dialogue between the
national constitutional courts and the Court of Justice can lead
not only to Union law being applied in the overwhelmingly
vast majority of cases but to the development both of Union
law itself and also the evolution of each national legal order -
and this in a single and mutually beneficial direction. The
example of the protection of fundamental rights at all levels
and in all spheres shows this.
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juridice egale. Cunoastem ca dreptul Uniunii poate fi eficient
numai in masura in care i se permite acest lucru de statele
membre actionand individual in acest scop, respectiv, In ultima
instantd, de cdtre instantele lor, si de catre curtile lor
constitutionale. Dreptul Uniunii trebuie sd fie recunoscut.
Acesta trebuie sd fie recunoscut ca lege, ca sistem de drept
valabil, dar si ca lege ,,acceptabila” in temeiul constitutiei
nationale. Acest lucru ramane o conditie prealabilad a
caracterului obligatoriu al dreptului UE reprezentand un
element inerent al constitutiilor statelor membre. Este de
datoria acestor instante nationale sa protejeze suveranitatea
fundamentala a statului membru. Acestea fiind spuse, procedura
trimiterii preliminare a aratat modul in care un dialog matur
intre curtile constitutionale nationale si Curtea de Justitie poate
conduce nu numai la aplicarea dreptului Uniunii in marea
majoritate a cazurilor, dar si la dezvoltarea dreptului Uniunii
in sine si, de asemenea, la evolutia fiecdrei ordini juridice
nationale - si acest lucru intr-o directie comuna si reciproc
avantajoasa. Exemplul protectiei drepturilor fundamentale la
toate nivelurile si in toate sferele demonstreaza acest lucru.
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CJUE Curtea de Justitie a Uniunii Europene

(pana la 30 noiembrie 2009, Curtea
de Justitie a Comunitatilor Europene)

CML Rev Common Market Law Review
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EuGRZ Européische Grundrechte-Zeitschrift

GG Grundgesetze [Legea fundamentala,
Germania]

ibidem acelasi loc

idem acelasi autor

IUE Institutul Universitar European

JO Jurnalul Oficial al Uniunii Europene

(seria L - legislatie, seria C - comu-
nicari)
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This project, conducted in the first half of 2015, comprises responses
of some outstanding professors and judges, and can help the reader
to grasp better some certainties and unknowns of an endless process
of judicial negotiations, in which possible conflicts of jurisdiction
may be resolved, at least in the current framework, either by
application of European law, as interpreted by the CJEU, despite
decisions of constitutional courts, or through a more intense judicial
dialogue between constitutional courts and the CJEU, in which
preliminary references will play a critically important role.

Warm thanks to the following Professors and Judges: Mrs Anneli
Albi, Mr Leonard Besselink, Mrs Chahira Boutayeb, Mrs Grainne de
Btirca, Mrs Laurence Burgorgue-Larsen, Mrs Ninon Colneric, Mr
Oliver Dorr, Mr Péter Kovacs, Mrs Kristine Kriima, Mrs Gertrude
Liibbe-Wolff, Mr Bertrand Mathieu, Mr Franz C. Mayer, Mr Rostane
Mehdi, Mr Frangois-Xavier Millet, Mr Francisco Pereira Coutinho, Mr
Janne Salminen, Mr Andreas Vosskuhle, Mr Joseph H.H. Weiler and
Mr Peter G. Xuereb, that agreed to give these interviews.
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